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Insurance (Amendment} Act, 2009

No. 14 of 2009

INSURANCE (AMENDMENT) ACT, 2009
AN ACT TO AMEND THE INSURANCE ACT
[Date of Asscnt — 15™ June, 2009]

Enacted by the Parliament of The Bahamas.

1.  Shorttitle and commencament,
(1) This Act, which amends the Insurance Act (Act Na, 16 of 2005), may be

cited as the Insurance (Amendmen) Act, 2009,

(2)  This Act shall come into force on such datc as the Minister may eppoint
by notice, published in the Gazette,
2, Amends sectlon B of tha princlpal Act.
Section § of the principal Act is amended —

(2} in subsection (2) {m), by deleting the full stop and substituting
therefor a semi-colon; and

(b} by ingerting immediately after paragraph (2} (m), the following new
paragraph {n) —

*(n) delegate any of its powers as it sees fit.”.

3, Amends section 10 of the principal Act,
Section 10 (b) of the principal Act iz amended by deleting the words “a
percentage” immediately after the words *, fines and” and substituting therefor
the words “twenty-five percent”.

4,  Amends section 25 of the principal Act.
Section 25 of the principal Act is amended by deleting subsection (4) and
substituting therefor the following —

“(4} No company shall be registered ns a mutual company unless it has a
minimum excess of assels over Jiabilities of not less than that
required for companies with paid-up share capital,”.
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surance (Amendment) Act, 2009

5. Amends section 30 af the principal Act.

Section 30 (5) of the principal Act is amended by inserting, immediately after
the words “branch office”, the words “in another jurisdiction”,

6. Amends section 34 of the principal Act.

Section 34 of the principsl Act is amended by deleting subsection (3} and
substituting therefor the following —

“(3) Cancellation of registration by the Commission for a particular
class of business shall prevent the company from accepting any
new or renewal policies in respect of that ¢lass of business but such
canccllation shall not relisve the company of its responsibility for
complying with the requirements of this Act as may be required to
discharge its liabilities in respect of the class of business.”.

7. [nserts new section B4A Into the principal Act.

The principal Act is amended by inserting, immediately after section 64, the
following new section 644, —

“64A, Control over registered company.

(1)

@

3

(4)

(3)

{6)

Any persoi ihal proposes to take control of, or incresse his
intercst in a registered insurance compauy or intermediary
shall abtain the priot approval of the Commission, in writing.

Any person who, without any conscious action on his part
acquires controf of a registered insurance company or
intermiediary shail notify the Commission before the end of
the period of 14 days beginning with the day on which he
first becomes aware that he hns acquered it.

A person wha i5 under the duty to notify the Commission
imposed by subsection (1) shall also give notice ro the
Comimission on acquiring or increasing the control in
guestion.

A person who fails to comply with the reguirements in
subsections (1), (2) and (3) commits an offence ard the
Commission may declare the transaction null and void.

For the purpases of this seetion, a person (“the acquirer™)
acquires contral over a registered company (A" an first
falling within any of the cases in subsection (6).

The cases referred to in subsection {5) are where the
acquirer —

(a) holds 10% or more of the shares in A;
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Insurance {Amendraent) Act, 2009

7

(8

)

(10)

(b} iz able to exercise significont influence over the
manegemceat of A by virfue of his shareholding in A;

{£) holds 10% or more of the shares in a parent
undertaking (“B") of A;

(d) is able to exercise significant influence over the
management of P by virtue of his sharsholding in P;

() i3 entitled to exercise, or control the exercise of, 10%
or more of the voting power in A:

{fy is able to exercise significant influence over the
management of A by virtue of its voting power in A;

{g) s entitled to exercise, or comrol the exercise of 10%
or mere of the voting power in P; or

(by is able to exercise significant influence over the
manegement of I' by virtue of his voting power in P,

It subseetion {6), “the acquirer™ means —
{a) the acquirer;

()  any of the acquirer’s associates; or
(¢} the acquirer and any of his associates.

For the purpose of this section, each of the following is to be
reparded as a kind of control —
(a) control arising as a result of the holding of shares in A;
(b}  eonirol arising as a result of the holding of shares in P;
(¢) control arising as a result of the entitlement to
exercise, or conirol the exercise of, voting power in A;
{(d) control arising as a result of the entitlement to
exercise, or conirel the exercise of, voting power in P.
On being notified pursuant to subsections (1), (2) and (3), the
Commission, afer due consideration, may sapprove the
acquisiion of control with or without conditions, or
alternatively it may refuse approval on the gronnds that —
(a) the acquirer is not a fit and proper person to have
coniral over the registered insurer or intermediary; and
(b}  the interests of consurncrs would be threatened by the
acquirer’s control or by his acquiring that control.
The policies and procedures for the notification by the
aequirer and any approval and refusal of the Commission
shall be in such manner as may be prescribed by the
Commission.”, ’
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Tnsurancs (Amendment) Act, 2009

8. Amends section 53 of the principal Act.

Section 58 of the principal Act i3 amended by deleting subsection (2) and
substituting therefor the fallowing-—
“(2) Every company shall publish its balance-sheet and other statements
in a manner o be prescribad.”,

9, Inserts new sections 75A 1o 75E into the principal Act.

The principal Act is amended by inserting, imimediately after section 75, the
following new sections 754, 75B, 75C, 75D, and 75B -
“754, Appointment of Administrator; proceedings ete.
(1) The Commission may appoint an Administrator who shall
seize the management and control of a company or any part

of the insurance business of the company in any of the
following clrcumstances —

(@)

(b)

(=)

(d)

(e}
©
(2

the capital and the value of the assets aof the company
liave, in the opinion of the Commission, reached &
level or are eroding in a manner that may detrimentally
affect its policyholders or ereditors, with no reasonable
prospects of timely restoration of such capital and
value;

the realizable value of the assets of the company, in the
opinion of the Commission, is not sufficient to give
adequate protection to the policyholders and creditors
of the company, or is less than its liabilities, or the
company’s financial condition suggests that it will
shortly be in that circumstance;

the company has failed to pay its liabilities or, in the
opinion of the Commission, is likely to be unable to
meet jis liabilities and other obligations as they mature
or become due;

the business of the company is being condueted in a
manner detrimental to its policyholders and creditors
of is not being conducted in accordance with this Act;

the company has refused to submit to audit or
examination of its records by the Commrission;

the licsnee of the company has been revoked or limited
utider this Act;

any asset appeating on the books or records of the
company or held under its administration is not, in the
opinion of the Commission, satisfactorily accounted
for;
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Insurance {Amendment) Act, 2009
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)

(M

(h) where in the opinion of the Commission, any state of
affairs exists in respect of the company that may be
materially prejudicial to  the interests of the
policyholders or ereditors of the company or of the
owners of any assets under the administration of the
company, including where proceedings under a law
telating to bankruptcy or insolvency have been
commenced in The Bahamas or elsewhere in respect of
the financial holding company or otier holding body
corporate of the company;

(i}  where in the opinioh of the Corumission, the company,
intermediary or a person with respect to a compeny

() is committing, or is about to commit, an act that
Is an unsafe or unsound practice in condueting
the busingzss of the company, or

(i) is pursuing, or is about to putsue any course of
conduct that is an unsafe or unsound practice in
conducting the business of the company.

For the purposes of this Act the person appointed as
Administrater  shall be referred to as the Statutory
Administrator,

Notice of the appointment of a Statutory Administrator by the
Commission shall forthwith be published in the Gazette or in
any other manqer as may be prescribed by the Commission,

The Commission shall have the powet to revoke any
appointment made under this section af any time upon
writlen notice to the persen 5o appointed, and that person
forthwith shall cease to act as Statutory Administrator, and
the Commissiog may elect to carry out such functions on
their own behalf or appoint a successor o act as Statutory
Administrator.

73B. Proccedings after appointment of Administrator.

Within ninety days after the appointment of the Statutory
Administrator under this Act, the Statutory Administrator
shall meke an application to the Supreme Court~—

{a) for an order for the compulsory winding-up of the
company if the Statutory Administrator determines that
there is no reasonable prospect for the return of the
company to financial soundness through re-
atganisaiion or otherwise;

(b) for an order that the company or any part of the
insurance business of the company be piaced under
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(@)

(3

Jjudicial management under section 77 (1) (b} of this
Act; or

() for approval of a plan of re-organisation of the
company developed under section 75D and subimnitted
with the applioation, if the Commission determines
that there is a reasonable prospect of restoring the
company to financial soundness through such re-
organisation,

In proceedings under subsection (1) in respect of a company,

the Supreme Court may order —

{a}  the compulsory winding-up of the company;

{b) that the company or any part of the insurance business
of the company be placed under judicial management
under section 77 (1)(b) of this Actor

{c) the re-organisation of the company pursuant to the plan
of re-organisation with such changes and subject to
such terms and conditions as the Supreme Cotrt may
determine; or

() the retom of the management and control of the
company o its shareholders, directors and officers,
subject to such safeguards or conditions, if any, as the
Supreme Court mray consider nccessary for the
purposes of this Act.

The Commissien slall, immediately after it makes an

application under subsectian (1) in refation to a company,

give nutice of the application to —

{a}  the directers and shareholders of the company or tha
principal representative of a foreign company; and

(b) the poticyholders and other craditors of the comnpany,

75C. Powers of Administrator after appointment,

(f)
(2)

The Statutory Administrator shall have the exclusive power
to manage and control the affairs of the company,

Without limiting its powers under subsection (1}, the
Statotory Administrator may, in respect of the cotapany —

(@) continue or discontinue the company’s operations;

(b stop or limit the payment of the company's
obligitions;

{c} employ staff to participate in the operations or control
of the company;

(d)  execute any instrument in the company’s name;
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{e) initiate, defend and conduct in the company’s name
any action or proceeding to which the company is or
might be a party;

(fy take such steps as may be necessary to protect the
assets of the company, including any asseis in The
Balaimas of the foreign insurance company of which a
foreign company is a branch that were under the
contral of the principal representative of the foreign
company;

{g) end the ssizure of the licensez by restoring it to ils
directors and shareholders.

75D. Re-organisation.

L)

2)

Where the Statutory Adminisirator conpsiders It feasible to
restore the company to-financial soundness, he shall develop
a plan of re-organisation for the company.
Without limiting the generality of subsection (1), the plan of
re-organisation may provide for the Statutory Administrator
to carry out or cause the company to carry out —
{a) & frandaction or series of transactions to achieve one or
more of the following —
() an increase in the capital or assets in The
Bahamas of the company;

(ii) the issue of shares or the sale of all or part of the
owtstanding shares in the company;

(iii} reconstitution of the board of directors or
appointtnent of new officers of the company,
including the principal representative of a
foreign company;

(iv) the amalgamation of the company with mmy
other company operating under the provisions
of this Act:

(v}  the salc or other disposition of all or part.of the
assets of the company or the assumption of ail
or part of its liabilities, or both;

{vi) the sale or other disposition of all or part of the
insurance business of a local company or the
insurance business in The Bahamas of a foreign
company; end

(b} mmy other transaction or scries of transactions the
purposes of which is to re-organise a substantial part of
the business of the company.
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Where the Supreme Court has ordered a re-organisation
under paragraph 75B (2} (d), e Statutory Administrator
shall deliver, a copy of the re-organisation plan, to each of
the policyhoiders and other creditors ef the company wha
under the plan would not receive full restitution or payment
of their claims.

The capy of the re-organisation plan must be accompanied by
a notice requiring that objections to the plan be delivered o
the Statutory Administrator not fater than thirty days after the
last of the copies have been delivered under subsection (3),

If within the time provided under subsegtion (4) the Statutory
Administrator does not receive any objections in writing to
the re-organisation from at least twenty percent of the
policyholders of the compiny, the Adminisiratar may carry
out the re-prganisation plan referred to in subsection (1),
When an objection to the re-organisation plan is received
from twenty percent or more of the policyholders the
Statutory Administrator shall submit further re-organisation
plans in like manner until such time as fewer than fifteen
percent of the policyhokders object within the time provided
under subsection (4), or it may refer the matter back at any
time to the Suprems Court for further directions.

The Supreme Court may sxtend the time limif imposed by
subssction (4), and upon cause shown may exempt the
Statutory Administrator from delivering the plan to some or
all of the persons mentioned in subsection {3).

75E. Inability of execution.

If, in the course of the re-organisation of 2 company, it appears to
the Statutory Administrator that circumstances render the plan of re-
organisation or it execution undesirsble, the Stamtory
Administrater may apply to the Supreme Court for an order —

(@) tomodify the plan;
(b} to wind-up the company compuisorily.”.

Amaends section 77 of the principal Act.

Section 77 (1) of the principal Act is-amended, in the chapeau, by deletiag the
words , by reason of the conchusion atrived aof by it as a result of an
investigation under section 71 in respect of any company,” immediately afier the
words “{he Commission™
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Insurance (Amendment) Act, 2009

11. Repeais and replaces sectlon 207 of the principal Act.

Section 207 of the principal Act is repealed 2nd replaced by the following ——
¥207. Anti-money larndering returns.

Fvery registered insurance company to which the Finaneisl
Transactions Reporting Act {Ch. 358) applies shall -

8y

(@)

(=)

(b)

{©)

{d)

(&)

ensure that adequate policies and procedurcs are in
place to comply with Anti-Money Laundering {AMI1.}
and the Combating of Financing of Terrorism (CFT)
laws and obligations;

establish on-going training programs to ensure that
empioyees and agenis are kept informed of new money
laundering and financing of terrorism technigoes,
methods and trands;

establish proper screening procedures to ensure high
ethical and technleal standards when hiring employees
or appointing agents;

ensure that its overseas branches or subsidiaries also
have appropriate AML/CFT policies and procedurcs in
place; and

require its external auditor to submit a report during
the course of the annual zudit of financial statements
on the adequacy af policies and procedures relating to
maney laundering snd the combating of the financing
of terrorism, pursvant to the Financial Transactions
Reporting Act (Ch.368).

A copy of the report required in paragraph (e) above shall be
forwarded fo the Commission within four months of the end
of the financial year.”
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