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AN ACT to Facilitate the implementation of child diversion in the

criminal justice system; and for connected matters.
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BEIT ENACTED by Therueen’s Most Excellent Majesty, by and
with the advice and consent of the Senate and House of
Representatives of Jamaica, and by the anthority of the same, as

follows:——
PART 1—Preliminary

1. This Act may be cited as the Child Diversion Act, 2018, and
shall come into operation on a day to be appointed by the Minister
by notice published in the Gazerte.

2.—(1) Inthis Act, unless the context otherwise requires—

“appointed day’” means the day appointed by notice under section
1 for the coming into operation of this Act;
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“approved counsellor” means a counsellor approved by the
Minister under section 20(2);

“approved psychologist” means a psychologist approved by the
Minister under section 20(2);

“best interests of the child” shall be construed in accordance with
subsections (2) and (3);

“child™ means a person under the age of eighteen years:

“child diversion” means a child appropriate process of determining
the responsibility and treatment of a child in conflict with the
faw withoutresorting to formal adjudication by a court;

“Child Diversion Committee” means a comimittee established under
section 6;

“Child Diversion Office™ means the department of Government
established by section 4(1);

“child diversion programme”™ means a programine developed under
this Actin which a child in conflict with the law is required to
participaie;

“child diversion referral order’” means an order of the court referring
a child toa Child Diversion Committee for participationina
child diversion programme under section 37,

“child offender means, as applicable—-
(a) achild who—

(i) is suspected of, accused of, charged
or convicted of a diversion offence;
and

(i) accepts responsibility for a diversion
offence as set out in subsection (4);

(b) aninmate who isachild serving a sentence, inan
adult correctional centre or a juvenile correctional
centre; or

(c) aparolee under the Parole Act who is or wasa
child at the time of the grant of parole;

—
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“Commissionerof Corrections” means the office established under
section 3 of the Corrections Act;

“conflict with the law™, inrelation to a child, means taken into the
cusiody of a constable, on suspicion of having commitied a
diversion offence, or detained or charged with a diversion
offence;

“correctional institution” has the meaning assigned to it by section
2 ofthe Corrections Act;

“correctional officer™ has the meaning assigned to it by section 2
of the Corrections Act;
“diversion offence” means—
(8) anoffence specified in the First Schedule;

(b) any other offence for which a court may make an
order referring a child to participate in a child
diversion programme;

“diversionoption” means one or more of the options available for
inclusion in a child diversion programme specified in section
[6;

“guardian”, in relation to a child, includes any person, who has for
the time being the charge of, or control over, the child and
any person who is legally hable to maintain the child;

“lock-up” has the meaning assigned to it by section 2 of the
Corrections Act;

“National Child Diversion Oversight Committee™ means the
commitiee established under section §;

“order to make amends” means an order made by a court under
section 36;

“Parole Board™ means the Board established by section 3 of the
Parole Act;

“police caution™ means a caution by a constable under section 23,

First
Schaduls
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“police warning” means—
(2) aninformal warning by a constable under section
22:0r

(b) aformal warning by a constable under section
23;

“remand centre” has the meaning assigned to it by section 2 of the
Corrections Act;

“reparation order” means an order made by a court under section
33;

“restorative justice programme’ has the meaning assigned to it by
section 5A of the Criminal Justice (Reforn) Act;

“suspended sentence order’ means an order mada by the court
under section 34(2)(e) and section 38;

“victim means a person who suffers physical harm. psychological
harm, injury. loss or damage to property. or financial loss as
a direct result of an act committed or suspectad to have
been committed by a child in the course of a diversion
offence.

{2) Where there is reference in this Act to the best interests of
the child, the factors to be taken into account in determining the best
interests of the child shall include—

(a) thesafety ofthe child;

(b) thechild’s physical. mental and emotional needs and level of
development;

(¢} theimportance of continuity in the child’s care;

(d) the quality ofthe relationship the child has with a parent or
guardian and the effect of maintaining that relationship:

(¢) thechild’s religious and spiritual views;
() thechild'slevel of education and educational requirements;

(g whether the child is of sufficient age and maturity soasto be
capable of forming his own views and. if so. those views are



e

Tr O0dd Dipversivsy Act 2005 SRTT

to be given due weight in accordance with the age and
maturity of the child; and

(h) theeftectonthe child of defay in making a decision.
(3) This Actshall be interpreted and administered so that the

bestinterests of the child is the paramount consideration and in accor-
dance with the following principles—

{a) criminal proceedings are notto be instituted against achild if
there isanalternative and appropriate means of dealing with
the matter; and

{b) unless the public interest otherwise requires, and subject to
this Act, any child who has committed a diversion offence
and accepts responsibility for that offence shall be considered
foradmission into a child diversion programme.

(4) Anacceptance ofresponsibility by a child fora diversion
offence is not an acceptance for the purposes of this Act unless it takes
place in the presence of—

{(a) theparentor guardian of the child;

(b) anadult (other than a constable) who is present with the
consent of—

(1) the parentor guardian of the child; or

(1) if the child has attained the age of fouricen years,
the consent of the child: or

(¢) anattorney-at-law acting for or on behalfofthe child.

(51 Inthis Act. wwhere the consent of a victim is required, and
such consent is unreasonably withheld, the matter may proceed o a
diversion programme if the court so orders.
3. The objects of this Act are to ensure that every child in conflict Objecis ad
with the law s treated in a manner that recognizes and upholds human $28/1°1°7
dignity and worth, diveris the child from engaging in deviant and
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delinquent behavior and instills in the child respect for the fundamenial
rights and freedoms of others, taking into consideration—

(a) the bestinterests ofthe child;

(b) the desirability of the child’srehabilitation, reintegration and
assumption of a constructive role in society; and

(c) the restorative justice proceedings under section SA of the
Criminal Justice (Reform) Act.

PART U—Child Diversion

4.-(1) There is established, for the purposes of this Act, a department
of Government to be known as the Child Diversion Office which shall
be under the direction of the Permanent Secretary in the Ministry with
responsibility for justice.

(2) The Permanent Secretary shall appoint to the Child Diversion
Office, in such numbers as may, from time to time, be necessary, public
officers with qualifications, training and experience in matters relating to
addressing the needs of children in conflict with the law, child diversion
and child delinquency, one of whom shall be appointed as the head of
the Office.

5. The Child Diversion Office shall be responsible for the rehabilitation
of children in conflict with the law and for the development, implementa-
tion and administration of child diversion and without prejudice to the
generality of the foregoing, the Office shall, in consultation with the
Nationat Child Diversion Oversight Committee and the Child Diversion
Committee for each parish—

(a) advise the Minister on matters of policy relating to children
in conflict with the law and child diversion;

(b) monitor the operation of child diversion in the justice system,
including the supervision of child diversion programmes;

{(c) reviewthe methods, procedures and processes used in child
diversion and recommend any changes and amendments, as
appropriate;

i

-
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(d) inrespect of children referred to Child Diversion Commitices.
develop, approve, administer and supervise child diversion
programimes and other programmes for the prevention of
child delinquency and for the rehabilitation of children in
conflict with the law based on the evaluations, knowledge,
advice and recommendations of the Child Diversion
Committee of each parish;

(e) undertake research and statistical analyses to inform policy
development in relationto children in conflict with the faw
and child diversion;

() facilitate, prepare and conduct training programmes, from
time to time, for the judiciary, constables, correctional
officers, public officers and the public as necessary:

(2) monitor compliance with the provisions of this Act and the
regulations; and
(h) perform such other functions relating to children in conflict
with the law as may be assigned to the Office by the Minister
with responsibility for justice.
6.—(1) Subject to subsection (2), for the purposes of this Act,
there is established in respect of each parish of Jamaica. a commitiee to
be called the Child Diversion Committee for the refevant parish.

(2) Inrespect ofthe parishes of Kingston and St. Andrew,
there shall be established a single Child Diversion Committee, with
jurisdiction for both parishes, which shali be called the Child Diversion
Committee for the parishes of Kingston and St. Andrew.

(3) Every Child Diversion Committee shall be a commitiee
under the direction of the Permanent Secretary in the Ministry with
responstbility for justice,

(4) The Second Schedule shail have effect inrelation to the
Child Diversion Committee.

Child
Diversion
Commiittees

Second
Schedule
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Functions of  7,..(1) Subject to subsections (2) and (3), the functions of a Child

ths Child

Diversion Diversion Commities shall be to—

Commitiee

@

(b)

(©)

(d)

(e)

®

advise the Child Diversion Office on all matiers relating to
child diversion in the parish, including individual child diversion
PrOgIaimes;

conduct any relevant evaluation, provide advice and make
recommendations to the Child Diversion Office for the
development, administration and supervision of diversion
programmes for each child referred to the Child Diversion
Committee;

implement child diversion programmes and supervise the
participation of children in child diversion programmes in the
parish, including modified child diversion programmes;,

coordinate child diversion related activities to ensure the
effective administration of child diversion in the parish;

provide advice and make recommendations to constables,
correctional officers and the Parole Board, inrelation to the
treatment ofchild offenders and child diversion generally;

conduct research, studies, evaluations and other studies and
collect data on matters relating to child care and protection
in the parish, including— -

() theefficacy of child diversion programmies tn the
parish;
(ii) the performance and resulis achieved by child

intervention programmes and child-related
activities undertaken by public bodies in the parish;
@) theimplementation and outcomes of policies and
procedures relating to child diversion in the parish;

{(iv) identifying the causes and trends of child
delinquency and criminal activity by and against
children;

(v) children detained or imprisoned in correctional
Institutions; and
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(vi) the particular needs of children in conflict with the
law or in custody or detained in the parish;

(2) make recommendations to the Minister and Child Diversion

(b

®

)

®)

@

Office for the development of policies and procedures for—
(i) childintervention programmes;
(i) the preventionofchild delinguency;

(i) the administration of justice in respect of children;
and

(iv) the rehabilitation and treatment of children in
conflict with the law;

formulate and recommend policies and strategies for the
prevention of child delinquency and for the treatment and
rehabilitation of the children in the parish who are in conflict
with the law, in consultation with—

() the Government agency with responsibility for
children; and

(@) the Minister;

nominate amember of the commitiee to attend the meetings
of the National Child Diversion Oversight Commitiee as
required by the Permanent Secretary;

furnish the Child Diversion Office with such reports (including
an annual report) retwrns, accounts and other information as
the Minister may require with respect to the Child Diversion
Committee and afford the Minister facilities for verifying the
information in such manner and at such times as the Minister
may reasonably require;

furnish reports to the Child Diversion Office, the court and
constables as required under this Act; and

perform such other functions as the Permanent Secretary in
the Ministry withresponsibility for justice may direct oras
otherwise necessary to implement the provisions of this Act.
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(2) The Child Diversion Committee shall establish procedures
to ensure that children are consulted and participate in the research,
studies and policy development undertaken by the Child Diversion
Committee.

(3) Indevelopmg the recommendations under subsection (1),
the Child Diversion Commitiee may consult with—

(a) thejodiciary;
(b) the Minister with responsibility for youth;
(c) the Directorof Public Prosecutions;
(d) the Commissioner of Police;
(ey the Commissioner of Corrections;
(f) the Parole Board;
(g) the head of the Government agency with responsibility for
children,
(h) the Children’s Advocate;
(1) any other relevant Government departments, agencies or
other public bodies;
(J) anon-governmental organization, youth and community
organization; and
(k) any other person with the experience, resourees or expertise
in matters relevant to this Act.
National 8.—{1) The Minister shal! establish a national commitiee, for the
Child purposes of thisAct, to be called the National Child Diversion Oversight

Diversion

Ovesight  Cormumittee, which shall be under the general direction of the Minister

Committee o

monitor and report to the Minister on the implementation of
child diversion in Jamaica;

review compliance with the provisions of this Act; and
advise and make recommendations to the Minister on child
diversion and the treatment generally of children in conflict
with the law.
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(2} The National Child Diversion Oversight Commitiee shall
consist of such number of persons, not being less than seven nor mors
than nine, as follows—

(a) the Permanent Secretary in the Ministry with responsibility
for Justice, who shall be an ex-gfficio member and the
chairperson of the National Child Diversion Oversight
Committee, or a public officer in the Ministry with
responsibility for Justice nominated by the Permanent
Secretary with responsibility for justice;

(b) the Children’s Advocate;

(¢) thehead ofthe government agency with responsibility for
children;

(d) ifrequired by the Permanent Secretary with responsibility
for justice, such members of a Child Diversion Committee
nominated by that Child Diversion Committee; and

(e) suchother persons suitably qualified in accordance with
paragraph 1 of'the Second Schedule, appointed, in writing,
by the Minister, for such period not exceeding three years,
as the Minuster may specify.

(3) In the absence of the Permanent Secretary with
responsibility for justice, the nominee of the Permanent Secretary
referred to in subsection (2)(a), shall act as the Chairperson of the
National Child Diversion Oversight Committee.

(4) The members of the National Child Diversion Oversight
Committee appointed under subsection (2)(e) shall be eligible for
re-appointment.

(5) The Minister may, at any time, revoke the appointment of
any member of the National Child Diversion Oversight Commitiee
appointed pursuant to subsection (2)(e) if the Minister thinks it expedient
to do so.

(6) A member of the National Child Diversion Oversight
Commiitee appointed by the Minister under subsection (2)(e) may, at

Second
Schedule
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any time, resign his office by instrument in writing addressed to the

Minister and transmitted through the Chairperson, and from the date of

receipt by the Minister of the instrument, the member shali cease o he
amember of the Comumittee.

{7) The National Child Diversion Oversight Committee~—

{a) may make decisions on the basis of a majority vote and, if
the voting is equal, the Chairperson shall have a casting vots;
and

(b) subjectio the provisions of this Act, may regulate its own
proceedings.

9.~~(1) Unless the public interest otherwise requires, achild who is
suspected to have committed, is charged with the commission of, or
who has been convicted of, a diversion offence may be referred, in
accordance with the provisions of this Act, to the appropriate Child
Diversion Comumitiee for participation in a child diversion programme

by—
() the court; or

(b) in the case of a diversion offence specifed in the First
Scheduls, a constable having reason to suspect that a child
has committed the diversion offence.

(2) Achildreferred to in subsection (1) may be considered tor
referral to a Child Diversion Committee for participation in a child
diversion programme--

(a) ifthechild accepisresponsibility for the diversion offence
without having been unduly influenced by another person to
accept responsibility;

(b) ifthereisaprimafacie case against the child;

{(c) withthe consent of the victim of the offence, if identified and
located: and
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(d) with the consent of the child which shall be given in the
presence of—

(i) the parent or guardian ofthe child;

(i) anadult (other than a constable) who is present
with the consent of the parent or guardian of the
child orifthe child has attained the age of fourteen
years, the consent of the child; or

(@) an attorney-at-law acting for or on behalf of the
child.

(3) Where a child is charged with a diversion offence, the
prosecutor may, if satisfied of the matters mentionad in subsection (2),
recommend to the court that the child be referred to a child diversion
programime,

10.—(1) Any admissionmade, acceptance of responsibility given,
or information disclosed, for the pruposes of child diversion—

(@) shall be freated as confidential; and

(b} shall not be admissible in any proceedings before a court or
tribunal.

(2) A person shall not be compellable in any proceedings
before a court or tribunal to disclose an admission, the acceptance of
responsibility, or information, referred 10 in subsection (1), or to produce
any document that contains the admission, accepiance of responsibility,
or information.

(3) A child's consent to participate in a child diversion
programme under this Act shall not amount to, or be treated as, a
confession or an admission of guilt for the purposes of any criminal
proceedings for a diversion offence.

11.—(1) Notwithstanding the provisions of any other enactment,
where a child is referred to a Child Diversion Comimitiee for participation
ina child diversion programme under this Act, criminal proceedings
shall not be instituted or continued during the period of the child’s
participation in the childdiversion programme.

1,1
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(2) Where achild completes a child diversion programme—

(a) inthe caseofa child who has not been charged, the child
shall not be charged for the commission of the diversion
offence whichresulied in the referrel for participation in the
child diversion programme;

(b} inthe caseof achild who has been charged, the court shall
make an order dismissing the charge;

(c) in the case of a child who has been convicted but not
sentenced, the court shall discontinue the trial of the diversion
offence and the trial shall notresume; and

(d) inthe caseof achild who has been sentenced-—

{i) the courtshall make a suspended sentence order;
and

(ii) the child shall not be detained in a lock-up, remand
centre or a correctional institution.

(3) Subject tosection 19, where a child fails to complete a
child diversion programme—

(a) thereferring constable may proceed with charging the child;
or

(b) the court may continue the criminal proceedings in respect
of the diversion offence which formed the basis of the child’s
referral to the child diversion programime, as the case may

require.
Duty to 12.—(1) Where a child has been referred to a Child Diversion
make Committee under section 9 for participation in a child diversion

reports

programme, the Child Diversion Committee shall, report to the referring
court or the constable, as the case may be, on—
{a) thechild’s participation in the child diversion programme,
including the child’s conduct and the outcome of that
participation;

{b) thecompletion by the child of the child diversion programme;
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the non-compliance of the chiid with the child diversion
programme; and

the failure of the child to complete the child diversion
programme.

(2) The Child Diversion Committee shall report quarterly or

otherwise, as requested, in writing, to—

(a)

(b)

the Child Diversion Office, on any matter relating to a child,
child diversion and the discharge of its functions under this
Act; and

the referring court or constable, on matters relating to a child
referred to the Child Diversion Committee for participation
inachild diversion programme,

(3) Areport by the Child Diversion Comumittee under this

section shall
(a) bemade promptly, in writing;
(b) identify the author of the report and the child or matter to
which it relates;
(¢) be kept as part of the records of the Child Diversien
Committee; and
(d) be made and kept in conformify with any prescribed

requirements.

13.—(1) Achild may no longer be eligible to continue in a child
diversion programmie or for participation in a child diversion programme
if the child commits or attempts to commit another diversion offence or
any other offence within three years after the date of the comimencement
of'achild diversion programme.

(2} Achild shall not be eligible for participation in 2 child
diversion programme after three referrals to a child diversion
DrOgramine.

14—(1) Whereachild is referred to a Child Diversion Committee
for participation in a child diversion programme, the Child Diversion

inehigibility
for child
diversion.

Child
diversion

programme
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Office, on the recommendations of the Child Diversion Commitiee shall,

develop
()

(b)

achild diversion programme-—

utilizing one or more of the diversion options specified in
section 16, as 1s appropriate in the circumstances; and

based onthe evaluations of the Child Diversion Comumnities
in the particular case of'the child having regard to——

(1)  the bestinterests of the child;

() the nature and circunstances of the offence or
alleged offence;

(it} the recommendations, if any, of the referring court
or constable;

(iv) the parent or guardian of the child,

(v} the socio-economic conditions of the child; and

(vi) the victim or other persons or the community
affected by the child’s behaviour.

{(2) The Child Diversion programme developed under

subsection (1) shall be in writing, stating—

(a)

(b)

()

(d)

the anticipated duration, commencement date and schedules
orplansrelating to the child’s participation in the programms,
including the diversion options comprising a child diversion
programme;

the specific terms and conditions of the child diversion
programime with which the child or the parent or guardian of
the child is to comply;

whether a child diversion programme uiilizes diversion
options requiring the restitution of an objectand how the
objectisto be determined; and

if the diversion option referred to in section 16(1)(/jor (2)is
utilized, whether the necessary consent has been given in
accordance with section 17(2)(a).

oy

—
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(3) The Child Diversion Committee shall provide a copy of
the child diversion programme and any subsequent modification of the
child diversion prograrmme, to the child for whom the child diversion
programme was developed and to the person referred to in section
9(2)d) in whose presence the child consented.

15. Achild diversion programme developed under section 14 shall—
(a) bedeveloped, administered and supervised so that the best
interests of the child are the paramount consideration,
(b) takeinto account the public interest;
(c) utilize a restorative justice programme approach;

(d) bedeveloped with a view to causing the child to understand
the impact of the child’s behaviour on others. including the

victn
(e) takeinto accountthe child’s socialization needs;
(f) bedelivered inalocation readily accessible to the child;

(g) becapable ofbeing administered in various locations, circum-
stances and for anumber of diversion offences;

() be structured in a manner that enables—
(iy propersupervision of the child participating in the
child diversion programme; and
(i) evaluationofthe effectiveness of the child diversion
programme by the Child Diversion Committee;

(i)  bedevelopedto take into account the needs of children in
rural areas or remote areas in the parish; and

(i) promote the involvement of parents and guardians. as
appropriate.
16.—(1) Subjectto the provisions of this Act, a child diversion
programme may direct or require a child to do one or more of the
following—

(@) tomake anoral or written apology to a specified person or
institution, under the supervision of a specified person:

Minimum
standards for
child
diversion
programme

Dnersion
options
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to attend schoel for a specified period of time. under the
supervisionof a specified person,

to accept the supervision and guidance of @ mentor or peer
111 the manner set out in the child diversion progamme;

to report to a specified person at such time and place as is
specified in the child diversion programme;

to spend a specified number of hours with the child's family

members, atsuch place, for such time, or for such activities,
as may be specified;

to associate with persons or peers who it is believed can
contribute toimprovement in the child’s behaviour;

to refrain from associating with persons or peers as specitied
in the child diversion programme;

to comply with the terms of an agreement made between the
child and the child’s parent or guardian, to comply with
specified standards of behaviour or to desist from engaging
in specified behaviour;

to desist from visiting, frequenting or remaining at a specitied
place;

to attend counselling or therapy sessions with an approved
counsellor oran approved psychologist;

toattend a voeational institution, aneducational instituiion or
a therapeuticinstitution, as specified in the child diversion
programme;

subject to subsection (2), to make restitution of a specified
object to a specified victim, if the object is capable of being
replaced or restored or if the object is not capable of being
replaced, make a symbolic act of restitution to a specified
person, at such time, place and in such manner as specified
in: the child diversion programme;

to perform community service, under the supervisionofa
specified individual, an organization or insiitution; and



-

The Chid Diversion Aot 2018 iMoo ]

(n) withthe consent of the victim, to provide specified services
to the victim, at such time, place and in such manner as
specified.

(2) Where there is no identifiable person to whom restitution
may be made, the child may be required to make amends for the benefit
of'a community, or conunumity association or organization, a charitabje
organization. a welfare organization or any other appropriate institution
by directing—

(a) thechild to provide a ssrvice; or

(b) thechild’s parent or guardian to make a payment, on behalf
ofthe child to the organization or institution specified to
receive the payment under the child diversion programme.

17.—(1) Inselecting or recommending a diversion option for
incluston in achild diversion programrmne, the Child Diversion Office
and the Child Diversion Committee, respectively, shali—

(a) have regard to the matters set out in subsections (2) and (3);
and

(b) consider the nature of the offence and the public interest.
(2) Where achild diversion programme utitizes the diversion

option under section 16(1)(1) or (2), before determining the objectio
be supplied, the Child Diversion Commiittee shall—

(2) obtain the written consent of the child’s parent or guardian:
and

(b) besatisfied of the financial ability of the parent or guardian
to supply a specified object or to make a payment on behalf
of the child.

(3) Forthe purposes of subsection (2, the Child Diversion
Committee shall make its determination in accordance with any
regulations made under section 40.

(4) The determimation under subsection (2), shall be included

in the recommendations of the Child Diversion Committee to the Child
Diversion Office for the development of the child diversion programme.

Selection of
diversion
option
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18.~{1) AChild Diversion Committee shall not implement or shall
immediately discontinue any child diversion programme, in whole orin
pait, that—-

(@) is harmful, exploitative or dangerous or is likely to harm,
exploit or endanger a child's physical or mental health:

(b) isnotappropriate to the age and maturity of the child;
{c) islikely to disrupta child’seducational performance;

(d) isstuctured ina manner which may exclude the participation
of any child admitted into the programme;

(&) failstotake info account the harm or loss sustained by the
victing; or

(f) thecowtorthe Child Diversion Office objects to being imple-
mented or continuing.

(2) Wherea Child Diversion Committee does not implement
or discontinues a child diversion programme, in whole or in part, under
subsection (1), the Committee shall give—

(a) apreliminary report thereon within five working days; and
(b) asubsequent final report, 1n writing, within thirty days,

of its decision not to implement, or to discontinue a child diversion
programme, to the Child Diversion Office, and to the referring court or
constable, as the case may be.

19.—(1) Wherea child fails to comply with, or to complete, 2 child
diversion programme, the Child Diversion Commitize shall, within five
days of receiving notice of the non-compliance or non-completion,
advise the constable or court that referred the child, as the case may
be, of the child’s failwre to comply with or complete the programme.

(2) Uponbeing notified by the Child Diversion Committee of
the failure of the child to comply with, or to complete, a child diversion
programme under subsection {1 }—

(a) thereferring constable may charge the child with the applicable
diversion offence forming the basis of the referral;
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(b) thecourt may, for the child to appear before the court-—
(1) issueawarrant for the amrest of the child; or

(i) causeasummons to be issued inrespect of the
child.

(3) When a child appears before the court under subsection
(2), the court shali—

{(a) inquire into the reasons for the child’s failure to comply with,
or to complete, the child diversion programme; and

(b) makea determination whether the failure is atiributable to
the child.

(4) Where itis found that the failure to comply with, or to
complete, the child diversion programme is not atiributable to the child,
the court may make an order modifyving the child diversion programme.

(5) Where the court finds that the failure to comply with, or to
complete, the child diversion programme is attributable to the child—

{2) in a case where the matter was referred on the
recommendation of a prosecutor, the prosecutor may, wit
the approval of the court, proceed with the prosecution;

(b) ina case where the matter was referred by the court, the
court may proceed with the trial; or

(c) inanycase in which the matter does not proceed to trial, the
court may consider the child diversion programme and may
make an order directing the Child Diversion Commitice as
to the manner in which the child diversion programme is to
be modified in light of the non-comphiance of the child.

(6) Where, notwithstanding the modification of the child
diversion programme under subsection (4) to facilitate the completion
of the programme by the child, the Child Diversion Commitiee
subsequantly notifies the consiable or the cowrt of the child’s failure to
complete the modified programme , the referring constable or cowt, as
the case may be, may proceed in accordance with section 11(3).
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(7) Where achild charged for a diversion offence had been
referred by a constable to a Child Diversion Comrnitiee for participation
in achild diversion programme, the constable having charge of the case
shall advise the court of the child’s referral to a Child Diversion
Committee for participation in a child diversion programme and the
child’s failure to comply with, or to complete, the programme.

(&) Onreceiving advice under subsection (7), the court shall
take into account the extent, if any, ofthe child’s participationina child
diversion programme.

20.—(1) The Minister may prescribe—

{(a) standards, guidelines, procedures and time-frames for the
development, implementation and supervision of child
diversion programmes;

(b) the form and manner of implementation of child diversion
programmes; and

(c) requirements, precedures and formats for record-keeping
and reports.

(2) For the purposes of this Act, the Minister—

(a) mayapprove, in writing, suitably qualified counsellors and
psychologists inrespect of each parish; and

(b) shall cause the names of the approved counseliors and
approved psychologists to be published in the Gazerre

Police Warnings, Police Cautions and Referral io
Child Diversion by Consiable

21.—(1) Subjecttosubsection (2), where a constable has received
notice of, or reasonably suspecis, the commission by a child of a
diversion offence specified in the First Schedule. the constable may, in
accordance with the provisions of sections 22, 23 and 25, issue an
informal warning, a formal warning or a police caution, as appropriate
in the circumstances to that child—

(a) having regard to the facts and circumstances of the case:
and
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(b) the requirernents forreferral of a child to the Child Diversion
Comunittee for admission into a child diversion programme.

(2) Aconstable shall not issue a formal warning or a police
caution without the written consent of the victim of the diversion offence,
unless the constable is unable to ascertain an individual or other person
as the victimof the diversion offence, for the purpose of giving consent.
due to the nature of the diversion offence or the facts of the case.

22—(1) Where achild accepts responsibility for a diversion offence
specified in the First Schedule, and in the opinion of a constable, the
diversion offence committed does not warrant a formal waming ora
police caution underthis Act, the constable may give an informal waming
to the child—

(a) waming the child that the child is suspected to have committed
adiversion offence specified in the First Schedule and has
accepted responsibility for the diversion offence;

(b) advisethe child ofthe penalty to which he may be liable if
convicted of the diversion offence specified in the First
Schedule; and

{¢) warning the child to desist from engaging in acts or conduct
constituting the elements of a diversion offence.

(2) Aninformal warming by aconstable shall be anoral warning.

(3) A constable who issues an informal warning under
subsection (1), shall notify——

(a) the parent or guardian of'the child;
(b) the Child Diversion Office; and
(c) therelevant Child Diversion Commitiee.

4) The notification of an informal warning by a constable
under subsection (3) shall be made in writing, in the prescribed form
and include-—

(a) thedateon whichthe informal warning was issued;

Informal

warning by

constable

First
Schedule
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(b) theidentity of the child to whom it was issued and the parent
or guardian of that child; and

(c) thecircumstances that warranted the issue of the informel
warming to the child,

(5) Norecordisrequired to be made or kept of the informal
warning or any copy of a notification under subsection (3) by the
constable or otherwiseat the police station.

23.—(1) Where inthe opinion ofa constable, a diversion offence
specified in the First Schedule does not warrant criminal procesdings.
the constable may issue a formal waming to the child at the police
station in the presence of the child’s parent or guardian, if the child—

(a) accepts responsibility for the diversion offence; and
(b) has previously not been—
() 1issued aformal waming or a police caution; or

(i) charged or convicted of any offence, whether or
not adiversion offence.

(2) Toissue aformal warning, the constable shall take the
child to the police station and the parent or guardian shall be informed
by the constable that the childis to be issued a formal waming,

(3) For the purposes of this section, a child shall not be
refeased to the supervision of a parent or guardian, unless the constable
issatisfied that—

(a) theparent orguardian is willing to supervise, and appears
capable of supervising, the child, so as to prevent the
commission of another diversion offence by the child; and

{(b) theidentity and residential address of the parent or guardian
and the child's identity, date of birth and residential address
are verified.

(4} Aformal warning under subsection (1), shall—

(2) notbeissued by aconstable without the writien authorization
of the officer or sub-officer of the police in charge of the



police station which authorization shall be endorsed on the
formal warning issued; and

(b) beinthe prescribed form.

24. The constable shall provide to the child’s parent or guardiana
copy of the formal waming issued under section 23 and the parent or
guardian shall acknowledge receipt of the copy of the formal warning,
nwriting,

25.~(1) Subjectto subsection (2), if a diversion offence specified
inthe First Schedule, suspected to have been commitied by achild isin
the opinion of the constable, having regard to the circumstances of the
case, requires a more serious response, the constable shall issue a police
caution to the child and the child may be referred to a child diversion
programme.

(2) Apolice caution under subsection (1) shall not be issued
toa child, unless the constable is satisfied that

(a) thechild—

(i)  acceptsresponsibility for comumitting the diversion
offence referred to in subsection (1) and the
admission was made without having been unduly
influenced by another person;

{#) displays the need for possible psycho-social care
OI SUPpOIT;

(i) 1snot the subject of a report under section 6 of
the Child Care and Protection Act;

(iv) haspreviously beenissued a formal waming: and

(v) has previously been issued not more than two
police cautions inrespect of a diversion offence:
and

(b) thereis aprina facie case inrespect of the commission by
the child of the diversion offence referred to in paragraph

@)E).

(3} Where aconstable issues a police caution, the child and—

(2)  thechild’s parent or guardian:

Copy of
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(b} thechild's attorney-at-law; or
(¢) alustice ofthe Peace,

shall attend at the police station within forty-eight hours afier the
comimission of the diversion offence and if none of the persons referred
to in paragraph (a), (b) or (¢) attend within that tine the constable may
request the attendance of the Children’s Advocate or a member of the
Child Diversion Committee of the parish.

(4) The constable shall not give a police caution without the
written authorization of the officer or sub-officer of the police in charge
of'the police station.

(5) Apolice caution shall be issued by & constable in the
prescribed form and manner.

26. Where a constable has warned, or issued a police cautionto a
child and that child is referred to a child diversion programme-—

(a) the child shall not be charged with the commission of a
diversion offence in relation to the facts and circumstances
which formed the basis for the waming or police caution;
and

(b} no fiwther proceedings shall be taken for the diversion offence
n relation to which the child was wamed or the police caution
was issued.

27.—{(1) Where there is an identified victim of a diversion ofiznce,
the constable shall-—

{(a) inform the victim that a formal warning or police caution, as
the case may beis to be given to the child;

(b) explain the nature and status of the formal wamning or police
caution w the victim; and

(¢) offerto comnumicate to the child wamed or to whom a police
caution was issued (or to be warned or issued a police
caution) the statements of the victim explaining the impact
on the victim ofthe commission of the offence.
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(2) Where the victim is a child, all communication with the
child for the purposes of subsaciion (1) shall be made by the constable
in the presence of the parent or guardian, and the constable shall
interview the child to assess the impact of the offence on the child.

28—(1} Where aconstableissues a police caution, the child shall
be eligible for referral by the constable to a Child Diversion Committee
for admission into a child diversion programme in the parish in which
the child resides.

(2} Notwithstanding subsection (1), a constable shall not
referaneligible child to a Child Diversion Commitiee foradmissionto
a child diversion programme unless the victim of the diversion offence,
ifidentified, consents , in writing, in accordance with section 32, to the
child’s referral.

(3) Ifthe victim of the diversion offence consents for the
purposes of subsection (2), the constable shall cause the consent to be
recorded.

(4} Where the victim referred to in subsection (2) does not
consent the constable shall not refer the child to the Child Diversion
Committee for participation in a child diversion programme and the
constable may charge the child for the commission of the diversion
offence.

(5) Inthe case of a child who is the victim referred to in
subsection (3), the child victim’s parent or guardian shall be directed by
the constable to provide any necessary assistance to the child victim in
respect of the decision-making process concerning the child victim’s
consent to the child’s referral to a child diversion programme.

(6) The constable shall cause arecord to be made if—

(a) given the factsand circumstances of the case and the elements
of the diversion offence, no individual or specific personis
ascertainable as the victim of the diversion offence; or

(b} inthe case of adiversion offence in which the victim can be
ascertained, the constable is unable to locate the victim.

Child
divession
referral by
constable

8]
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and the record shall include an account of the constable’s unsuccessful
efforts tolocate the victim to obiain the relevant consent, and may refer
the child for participation in a child diversion programme.

(7) Thereferral procedure for the purposes of this section, of
achild bya constable shall—

{a) bemade inthe prescribed form and manner to be knovwn as
the “Child Diversion Referral Form™; and

(b) constitute arecord of—
()  any referral and the written consent thereto;

(i) any referral without consent and the reasons
therefor in accordance with subsection (6); or

(iii) ifapplicable, the consideration by the constable
torefer the child to a child diversion programme
and the refusal of consent by the victim, kept in
the prescribed manner, if any.

Record of 29.~(1) Aconstable who gives a formal wamning, a police caution

;'Lfl‘"i”ci:gs ¢ ormakes areferral to achild diversion programme shall cause a record

cautions to be  Of the warning, police caution or referral, as the case may be, to be

kept recorded in a register dedicated for the purpose and kept at the police
station.

(2) Therecord of a formal warning ora police caution shali
include the staternents given 1o the constable, including the statements
ofany witnesses, the victim and the child warned or to whom apolice
caution was igsued, as the case may be.

(3) Subject to subsection (4), asergeant or an officer above
the rank of sergeant shall, after a period of five years from the date on
which a formal warning was given, cause the entry in the register
recording that formal warning to be expunged from the register in
accordance with such procedures as may be prescribad.

{4) Subsection(3)shall not apply if'a police caution isissued
to the child to whom a formal warning was given within the five year
period referred to in subsection (3).
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30. Where a constahle gives a police warning or issues a police Notice to

B ] . g . Child
caution, the constable shall notify the Child Diversion Committee, in 5, rsios
writing. in the prescribed form, ifany. Commitiee
31. Aconstable, in calculating how many police cautions have Caleufation
. . . . . . salle ber of
been givento achild, shall include any police caution given within the ;gl?;m -
preceding three years by-— cauticns

(a) another constable at the police station; and

(b) aconstable at another police station in the parish orin another
parish.

32.—(1) Subjecttosubsections (2) and (3), where avictim consents Consent of
to— victim
(a) theissue ofaformal warning ora police caution; or
(b) thereferral of'achild to a child diversion programme,that

consent shall be in writing, signed, witnessed and recorded
in the prescribed form or manner, if any.

(2) Where there is more than one victim, the consent of each
victim isrequired.
(3) Inany case where the victim is—

(a) aperson under the age of fourteen years, consent for the
purposes of this Part may be given on the victim’s behalf
by—

() thevictim’s parent or guardian; or
(i) the Children’s Advocate, if—
(A) the parent or guardian cannot be located;
or
(B) the court or the constable, as the case
may be, is satisfied that the pareni or

guardian is, or appears, incapable of giving
consent for the purposes of this Act by



30 [No. ] The Child Diversion Act. 201

reason of any physical, intellectual or
mental impatment;

(b) aperson who has aitained the age of fourteen years, and
who the court is satisfied is unable to give consent for the
purposes of this Act by reason of any physical, intellectual
or mental impaizment, that consent may be given by amember
of the person’s imimediate family who has attained the age of
eighteen years; or

(¢) deceased, consent may be given by a member of the
deceased’s immediate family who has attained the age of
eighteen years,

and the person giving the consent on behalf ofthe victim shall be entitled
{o participate in any child diversion programme in accordance with the
terms of any diversion option utilized.

(4) Inthissection “member ofthe person’s immediate family™
means—

(a) thatperson’s—

(iy  spouse, withinthe meaning of section 2(1)(d) of
the Intestates’ Estates and Property Charges
Acet;

(i} child, adopted child or stepchild;
(i) brother or sister, step-brother or step-sister;
(iv) parent, step-parent or grandparent; or

(b) any other person who the court determines to be of sufficient
proximate relationship (whether by blood or otherwise) to
be considered a member ofthe person’s immediate famiiy.

Court Warnings and Orders

V. m;inga‘. 33.—(1) Where achild is charged and brought before a court in
2. Court . . ~~
¥ respect ofa diversion offence, the court may-—

(a) hearthe case;

a7

ey
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(b) issueawarning to the child and suspend the prosecution of

(©)

(d)

the case if the court is satisfied of the matters set out in
subsection (2);

refer the child to the Child Diversion Commiitee for the parish
inwhich the child resides for participation ina child diversion
programme; or

adjourn the case sine die.

(2) The court, on consideration of the matters set out in

subsection (3), may issue a warning where it is satisfied that—

(a) thechildischarged withadiversion offence;

(b) thechild has entered a plea of guilty; and

(c) thechild has not previously been charged or convicted of an
offence.

(3) Thecowrtin determining whether to issue a warning, shall
consider the following—

(a) thechild's admission of guilt;

(b) the nature of the offence;

(c) thestrengthofthe evidence;

(d) commission by the child of any prior offences;

(e) priorreferrals to the Children’s Advocate or the Government
agency withresponsibility for children;

()  whether thechild has previously been warned by a constable
ora court;

(g) whether the child has been given more than two police
cautions by a constable;

(h) priorreferrals of the child to the Child Diversion Committee;

D

an assessment of the risk and any factors affecting the
likelihood of the child committing other offences; and

3



)
[B%

[No. ] The Thild Diversion Ace, 2018

(j) an assessmeni of ihe risk of harm the child poses to the
public.

(4) The issue of a waming and the suspension of any further
prosecution ofthe case shall not preclude the exercise of the powers of
the cowrt 1o issue an order under this Act, the Child Care and Protectioin
et or the Probation of Offendeis Act.

Court erders 34.—(1) Where a child is brought before the court as achild in
need of care and protection under the Child Care and Protection Act
or as a child offender orotherwise, the court may make an order under
subsection (2) inrespect of the child if satisfied thatitis expedient so to
deal with the child.

(2) Anorder under subsection (1) may——

(a) require the child to make amends for the loss or injury caused
to a person by the child, including by the rendering of services
by that child directly to the victim who sustained the loss or
injury, as the case may be, ifthat victim consents to receiving
the service (hereinafier referred to as a “reparation order”);

{(b) ifthere isnoidentified victim to whom reparation may be
made under paragraph (a), require the child to make amends
by rendering services to the benefit of the community
(hereinafier referred to as “an order to make amends™);

{c) require restitution, subject to such terms and conditions as
may be specified in the order;

{d) referachild toa Child Diversion Commitiee for participation
inachild diversion programme (hereinafter referredto asa
“child diversion referral order™); and

(e) suspend the sentence ofa child who hascompleted a child
diversion programme so that the sentence will not take effect
(hereinafter referred to as a “suspended sentence order”™).
Reparation 35.~(1) Where a child is brought or appears before the court—

ordar
{a) asachild inneed of care and protection under the Child

Care and Protection Act or as a chitd offender or othernise;
and
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(b) itisalleged that the child has caused physical injury to anv
person, or any loss or damage to any property,

ifa children’s officer, a probation and after-care officer, a parent or
guardian of the child or a constable has cause to believe, and reports to
the court, that the child may be willing to make amends to the person
who has suffered the injury or loss, or it otherwise appears to the court
that the child may be willing to make amends to that person, the court
may make a reparation order.

(2) Areparation order may provide for the making of amends
by—-

(a) non-monetary compensation, including the rendering of
unpaid service; or
(b) monetary compensation,

to the person who suffered the injury, damage or loss or to the community
in which the person lives or in which the injury, damage or loss was
suffered.

(3) Areparation order shall—

(a) require the child to make amends to a person who has
suffered loss or injury caused by the child, by rendering such
service to that person or to the community, or such other
compensation, and on such conditions as may be specified
in the order; and

(b) specify the date, place, nature of the service and duration
for rendering the service referred to in paragraph (a);

(c) designate—
(1) achildren’s officer;
(i) a probationand afier-care officer;
(i) aparentor guardian;
(iv) aconstable; or
(v) such other person, as the order may specify,

to supervise the child during the delivery of the service or
other compensation in accordance with the order.

)
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{4) The courtshall, if it makes a reparation order inform the
child and the child’s parent or guardian of the consequences oI any
failure to comply with the terms and conditions of the order

(5) The cournt shall not make a reparation order unless—

(a) the person who sustained the loss or injury caused by the
child; and

(b) the child or the parent or grardian of the child to whom the
order relates,

consent, in writing, to the child making amends by way of rendering a
service or such other compensation as the order may specify and comply
with the terms and conditions of'the order.

(6) The court may, from time to time, at the request oron the
recornmendation of—

(a) the person designated pursuant to subsection (3)(c) to
supervise the child; or

(b) the person who suffered injury or loss,

revoke or vary the terms of, or the conditions imposed by a reparation
order.

(7) Areparation order shalt be in the form set outas Form |
in the Third Schadule and an order forthe variation thereof shall be in
the form set out as Form 3 in the Third Schedule.

36.—(1} Where a child is brought or appears before the court—

(a) as achild in need of care and protection under the Child
Care and Protection Act or as a child offender or otherwise;
and

{b) itisalleged that the child has caused any injury or loss to any
person, or any loss or damage to any property, and thai
there is no identified victim of the diversion offence,

if a children’s officer, a probation and after-care officer, a parent or
guardian of the child or a constable has cause to believe, and reports 1o
the cowrt, that the child may be willing to make amends for the injury.
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damage or loss suffered. or it otherwise appears to the court that the
child may be willing to make amends, the court may make an order to
make amends,

{(2) Anorder to make amends may provide for the making of
amends by—

(a) non-monetary compensation, including the rendering of
unpaid service; or

(b) monetary compensation,

to the benefit of the community in which the injury, damage or loss was
suffered.

(3) Anorder to make amends shall—

(a) require the child to make amends for the injury, damage or
loss caused by the child, by rendering such service for the
benefit of the community, to a community association or
organization, a charitable organization, a welfare organization
or any other appropriate institution, or such other
compensation, and on such conditions as may be specified
inthe order; and

{b) specify the date, place, nature of the service and duration
for rendering the service referred to in paragraph (a);

{¢) designate—
(i}  achildren’s officer;
(i) a probationand after-care ofticer,
(i) a parentor guardian;
(iv) aconstable; or
(v) suchother person, as the order may specify,

to supervise the child during the delivery of the service or
other compensation in accordance with the order.

(4) The court shall, if it makes an order to make amends
inform the child and the child’s parent or guardian of the consequences
ot any failure to comply with the terms and conditions of the order.

[0 4
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(3} The court shall not make an order 1o make amends
unless—

{a) theassociation, organization, institution or other person in
relation to which the service is to be provided or
compensation made for the benefit ofthe community; and

(b) thechild or the parent or guardian of the child to whom the
order relates,

consent, in writing, to the child making amends by way of rendering a
service or such other compensation as the order may specify and
complies with the terms and conditions of the order.

(6) The court may, from time to time, at the request or on the
recommendation of—

(a) the person designated pursuant to subsection (3)(c) to
supervise the child; or

{(b) apersonrefemred toin subsection (5),
revoke or vary the terms or the conditions of an order to rake amends.

(7) Anorder tomake amends shall be in the form set out as
Form 2 in the Third Schedule and an order for the variation thereof
shall be in the form set out as Form 3 in the Third Schedule.

37, —1) Achild diversionreferral order shall be in the form set out
as Form 4 in the Third Schedule and an order for the modification
thereof shall be in the form setoutas Form 3 in the Third Schedule.

(2) Notwithstanding the diversion offences specified in the
First Schedule, a court may make a child diversion referral order in
respect of any other offence in the interest of Justice,

(3) The referral of a child for pariicipation in a child diversion
programme by the court may be made to the Child Diversion Commiites
in the parish in which the offence was comminted or in the parish in
whichthe child resides.

-
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38. The court may make a suspended sentence order if the courtis
satisfied thata child having been referred to a Child Diversion Cormmities
for participation ina child diversion programme under section 34 has
compieted the child diversion programme in respect of the diversion
offence for which the child had been convicted and sentenced.

PART ll-—General

39.—(1) Subject to subsections (2) and (3), every person having
an official duty or being employed in the administration of this Act shall
regard and deal with as secret and confidential all documents, information
orrecords obtained relating to a child referred to the Child Diversion
Committee for participation in a child diversion programme.

(2) The obligation to secrecy and confidentiality imposed by
this section continues to apply to a person despite the person having
ceased to be appointed under, or employed in carrying out the provisions
of, thisAct.

(3) Nothing in this section prevents disclosure—

(a) toany person which is permitted or required by law; or
(b) pursuanttoan order of a court.

(4) Apersonwho contravenes subsection (1) commits an
offence and is liable on summary conviction in a Parish Cowrt to a fine
not exceeding two mitllion dollars or to imprisonment for a term not

exceeding one year.

40, The Minister may, subject to affirmative resolution, make
regulations generally for giving effect to the provisions of this Act and,
without prejudice to such power, may make regulations for—

(a) procedures for regulating the proceedings of Child Diversion
Committees and the National Child Diversion Oversight
Comminee;

(b) requirements and procedures for the preparation and
implementation of individual child diversion programimes,
including matters to be taken into account and procedures
for the determination of the selection of replacement objects;

(¢) forms forthe giving of consent, the issue of warnings, police
cautions andreferrals to a Child Diversion Commitiee;

Suspeaded
sentanoe
order
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(d) amendmentofthe First Schedule, the Second Schedulz and
the Third Schedule;

(8) any other matter required o be prescribed.

41. Inthe event ofany inconsistency between a provision of this
Act and any other law. other than the Constiturion of Jamaica, the
provisions of this Act shall prevail to the extent of the inconsistency.

42. All powers given by this Act shall be desmed to be inaddition
to, and not in derogation of, any other powers conferred by law.

43.—(1) This Act shall be reviewed, from time to time, by a
Committee of both Houses of Partiament appointed for the purpose.

(2) The first such review shall be conducted not later than
three years after the appointed day.

44.—(1) Subject tothe provisions of this section, with effect from
the appointed day, the provisions of this Act shall have effect and apply
inrelationtoa child offender, young inmate, or parolee who was a child
at the time of conviction as if the Act were in force, at the time—

(a) the child offender was brought before & court:
(b) the young inmate was sentenced; or
(c) ofthe grant of parole.

(2) Notwithstanding the provisions of the Parole Aci or any
other enactment in respect of a person who was a child offender or
yvoung inmate at the time of the grant of parole, the Parole Board may
amend the requirements of the relevant parole order in respect of that
parolee in accordance vith this Act as if the Act were in force at the
time when parole was granted.

(3) Inthis section, “voung inmate” means an inmate under the
age of eighteen years,
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45.—(1) The provisions of the enactments specified in the first
column of'the Fowrth Schedule are amended inthe manner specified in
the second column of the Fourth Schedule.

{2} Each amendment shall be construed as one with the
enactment specified inrelation to the amendment.

L)
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FIRST SCHEDULE (Sections 2, 9,21, 22,
7

Diversion Qffences
1. Any offence under the following provisions of the Sexual Offences Act-—
(2 ection 7 {Incest);
(o} seciion 10 (sexual intercourse with person under sixieen);
(c) section 13 {indecent assauli).

2. Any offence under the follewing provisions of the Offences Against the
Person Aci~—

(&) sectioen 22 (unlawful wounding);
(b) section 34 {obstructing clergyman in the perforinance of his dugies);
(c)  section 33 (assaulting magisirate when preserving wreck}:

(d) section 36 (assault with intent to commit felony, or on constable,
et );

(e}  seciion 37 (hindering seaman from working at his trade, erc.);
(f)  section 38 (using violence to deter person from buying or selling);
{g) section 39 (summary jurisdiction to try common assaults);

(k) section 40 (aggravated assaults on women or children);

()  section 43 (punishmen: for common and aggravaied assaulis).
3. Any offence under the following provisions of the Larcern Adct—

(@) section 35 {simple larceny):

{b) section 18 (farceny in dwelling-housas);

e} section 19 (larceny from the person),

{dy section 21 {larceny by tenants or lodgers):

(e)  section 22 (larceny and embezzlemeni by clerhs or servanis);

{f)  section 24 (conversion).

da

. Any offence under the following provisions of the Nowse Abarenient

(a}  section 3 (noise from private premisss and public places).
{b)  section 4 (lizbility of owner of premiises or equipment, erv.);

i) section & (power {0 seize and detain specitied equipment).

R
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- 3. Any offence underthe following provisions of the Towas ard Contimunities
1 det—
(a)  seciion 3 (what not to be done in thoroughfares or highways);
- (b) section 5—
(1 paragraph (a) (esposing goods for sale in thoroughfares,
— ere);
‘ (i) paragraph (b) (laying timber, etc., in thoroughfares):
- 5 {iii) paragraph (c) (beating mats in thoroughfares);
, (iv) paragraph {d) (emptying privies at improper hours, et ):
{v) paragraph (f) (exposing goods for sale on piazzas
". without ownet’s consent, efc.);
{vi) paragraph (g} (negligant use of fire);
- {vii) paragraph (h) (disturbing public worship};
{ {c} section 6 (riptous behaviour in public place while drunk);
s ' (d) section 7 (drunk and disorderly persons may be apprehended);
‘ {e) section & (persons found drunk in streets);
(i szction | I{noisy and disorderly conduct in public places).
3 6. Any of the following offences under the Mualicious Injuries to Property
Act—
e ; {a)  section 14 (injuries to buildings by tenanis):
{b) section 25 (irjuries to fences, walls, erc);
e {c)  szction 42 (injury to proparty to amount exceading ten dollars);
{d) section 43 (injury to property for which no punishment yet provided).
. 7. Any ofthe following offences under the Nationa! Solid Waste Manageinent
Act—
- {8y section 44 {offence of interference with disposal facility’;
o : {b)  section 45 {oifence of operating disposal facility erc., without licence):
(c) section 46 {offence of linering public place, etc.};
- (d)  section 47 (offence of littaring privaie place v ithoui consent):
() section 48 (offence of wilful breaking of bottles, erc., in public
plaze).

4]
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8§  Any of the following offences under the Trespass Acr—-
(a) szction 2 (wespass on enclosed or cultivated Jand),
{b) saction 6 (squatiers);

{(c) section 11 {assaults, erc. by wespasszrs),

(d) section 13 (making or leaving openings to enable stock 1o
Irespass).
9. Anofience under seciion 13 of the Tarrorism Prevention Aot (information
about terrorism offence).

10. An offence under any other enactment for which ths penalty is
imprisonment for a term not exceeding three years.
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SECOND SCHEDULE (Sections 6, 8 and 40}

Constitution and Procedires of Child Diversivn Commiiez

1. A Child Diversion Committee shall consist of such number
of persons, not being less than seven nor more than eleven, s the
Minister may, from time to time, determine, and the members of
each Child Diversion Committee may consist of—

@

)

(2

(h)

{®

a Justice of the Peace for the parish in respect of which
the Child Diversion Committee is established;

a probation and afier-care officer, nominated by the
Commissioner of Corrections;

a Minister of religion;
a person qualified to be a guidance counszlior;

amember of the Jamaica Constabulary Force nominarad
by the Commissioner of Police;

an education officer nominated by the Permanent
Secretary in the Ministry with responsibility for
education;

an officer of the Government agency with responsibility
for children, nominated by that agency;

a person qualified in child psychology or a registered
medical praciitioner qualified in child psychiatry; and

such other person who appears to the Minister to be
qualified in maitars, including criminology., human
behavioural science, social science and drug abuse
treatment, which are relevant to addressing the needs
of children in conflict with the law.

2—{1) The members of each Commiree shall be appointed by
instrument in writing and shall hold office for such period, not
exceeding three years, as the Minister may specify in the instrument.

(2) The members of the Commitiee shall be eligible for re-
appointment.

(3) The Minister may at any time revoke the appointment

of any member of the Committee appointed under this paragraph if

he thinks it expedien: to do so.

L)
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3.—(1) Amemberofthe Comminge, other than the chailrperson,
may at any time rasign his office by instrument in writing addressad
to the Minister and transmired through the chairparson, aad from
the datz of receipt by the Minister of such instrument, such
member shall cease to be a member of the Commiizee.

(2) The chairperson may, at any time, resign office by
instrument in writing addressed to the Minister and such
resignation shall take effect as from the date of receipt by ths
Minister of the instrument.

4.—(1) Subject to any regulations made under this Act w
regulaie the proceedings of a Child Diversion Commitiee, a Child
Diversion Commitiee may proceed and meet in accordance with
this paragraph,

(2) Every Child Diversion Comumitice—
{(ay shall szlect its chairperson from 2mong its members;

(o) maymake decisions on the basis of a majority vote and
ifthe voting is equal the chairperson shall have a casting
vote; and

(¢) may regulate its own procezdings.

(3) Every Child Diversion Comumittee shall meet as often a3
may be necessary or expedient for the transaction of its business.
and such meetings shall be held at such times and places and on
such days as the Child Diversion Committee may determine

(4) The chairperson shall preside at all meetings of the
Child Diversion Comumitize and in the absence of the chairperson
from any meeting the members present and constituting a quorum
shall elect @ chairperson from among their number at that meeting

(3) The quorum of a Child Diversion Committee shall be
five,

3. The Minister shall cause ths names of the members of each
Child Diversion Committe¢ as first constituted and every cnange
in the membership of the Committes 1o be published in the Gazerre.

6.~—(1) The Chiid Diversion Committee may zppoint a sub-
committee of the Committee to examine and report to i on any
matter arising out of or connzcted with any of its functions under
this Act.
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{2) Asub-commiitee shall consist of at least two members
ofthe Child Diversion Committze and such cther parsons, whether
members of the Committee or not, whose assistance or advice the

Commiitee may desire,

{3) The Child Diversion Commitize may reject areportof a
sub-committee or adopt it, either wholly or in par, with such
modifications, additions or adaptations, as the Committee may
think fit.

7. The Child Diversion Committee may delegate to any member
or sub-committes of the Committee the power and authority to
carry outon their behalf such duties as the Comumittes may deterinine
in respect of the functions of the Committes spacified in section

7(1)(e) (D), (2) or (h).

§.—~1) Noaction, suit, prosecution or other proceedings shall
be brought or instituted personally against any msmber of the
Child Diversion Comumittee, or any member of a sub-committee
appointed under paragraph 6, in respeci of any act done bona fide
in pursuance or exscution or intended execution of this Act.

(2} Where any member of the Child Diversion Committee or
of a sub-comumittee appointed under paragraph 6, as the case may
be, is exempt from liability by reason only ofthe provisions of this
paragraph the Child Diversion Committze shall be liable to the
extent that itwould be if the said member were a servant or agent of
the Child Diversion Committee

9, There may be paid to the chairperson and other members of
the Child Diversion Committee, such remuneration (whether by
way of salary, honoraria or allowances) as the Minister responsible
for the public service mayv determine.

10, The oftice of the chairperson or member ofa Child Diversion
Cominitiee shali not be a public office for the purposes of Chapter

V of the Constitution.

Power o
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THIRD SCHEDULE (Sections 33,36, 37 and
a0y

Foratl
THE CHILDDIVERSIONACT

Reparation Order

WHEREAS (1)1 o e a child of the age of
() e, was brought before the courton(3) . .....
.. by—-

AND WHEREAS the child is suspected or alleged o have committed a
diversien offence which resulted ininjuryorlosste (3) .. ..o .o ov vt

AND WHEREAS having regard to the circumstances of the case, it is hereby
ordered that the child be required 1o make amends to the named person who has
suffered loss or injury caused by the child, by rendering the ssrvice or
compensaiion to that person or to the community specified in this order.

AND WHEREAS the person who sustained the loss or injury caused by the
child and the child orthe parent or guardian of the ¢hild (0). ........ ...
...... ofthe child to whom this order relates, has given consent, in writing, to the
chiid making amends by way ofrendering the service or compensation specified
gsfollows (7):

AND WHEREAS the specified service or compensation is subject to the
following terms and cond#tions (8):

.. and shali be delivered under the supervision of (9):
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Givenundermy handthis (107.......... dayofl . o
at(Il) . intheparishef (12).......... ...
(13

(13 Staie full name of child.

(2)  State age of child.

(3)  Date(s) child brought before cout.

(4} State name, rank and police station of constable or in the case of any
other person, name and occupation of person bringing child before
the court.

(5) Name of victim or complainant.

(&) Name of parent or guardian of child.

{7y State nature of compensation, and the detaiis of the compensation
to be made.

{8) In the case of non-monetary compensation, state the date, place
and nature of the service and duration for rendering the service or in
the case of monetary compensation, amount and manner of payment
the terms of the compensation specified.

(%)  State name, occupation of person supervising delivery of the service
or compensation.

(10) State date.

(11) State place.

{12) Staie name of parish.

(I3) Signature of the proper officer of the cowrt.

~}
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THE CHILD DIVERSION ACT
Order to Make Am2nds
VWHEREAS (1), ... ..., e e e a child of the age of

02 was brought before the cowrt (3)
.............. by-—

................

AND WHEREAS the child is suspected or alleged to have committed a
diversion offence which resulted in the injury or loss to a person who the
investigating constable has been unable to identify or the commission of which
does not involve 2n identifiable victim:

AND WHEREAS the child or the parent or guardian of the chiid
(3 i of the child to whom this order relates, has given consent,
in writing, to the child meking amends by way of rendering the service or
compensation specifizd as follows (6):

.....................................................................

AND WHEREAS having regard to the circwmstances of the case, it is hersby
ordered that the child be required to make amends for the injury or loss by
rendering the service or compensation to the organization or in respect of the
community named and in the manner specified in this order:

AND WHEREAS the specified service or compensation is subject to the
following terms and conditions (7};

.................................................................

....................................................................

.......................... and shall be delivered under the supervision of (8):
Given under my head this (9) ... ... .. davof .. o
..................... at(10) oo ieea o inthe
parsh of (1) . o e
S T

{I}) Swate full name of child

-y
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(2)  State age of child.

(3) State court

(4)  State name of person bringing child before the court.
(5)  Name of parent or guardian of child.

(6) State nature of service or compensation 1o make amends, and the
details of the service to be rendered or compensation to be mads.

! (7)  State the date, place and nature of the service and duration for
rendering the service or in the case of monetary compensation,
amount and manner of payment the terms of the compensation
specified.

(8)  State name and occupation of person supervising delivery of the
service or cornpensation.

9y  State date.
(10) State place.
(I1) State name of parish.

(12) Signature of the proper officer of the court.
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FORM 3
THE CHILD DIVERSIONACT

Lariation of Terms and Conditions of Reparation Order or Ordar
to Make Amends

WHEREAS (1) . oo e e a child of the age of
2 was broughi before thecourton (3).......... ...
e DY ) e e

AND WHEREAS the child was ordersd to make compensation make amends
pursuant to order of:

AND WHEREAS having regard to the circumstancss of the cass, it is hereby
orderad that the terms and conditions of the order bs varied in the following
manner (7);

....................................................................

..................... L PP

{1) Swate full name of chiid.
(2) State age of child.
{3}  Date(s) child was brought before cowr.

(4)  State name, rank and police station of censtable or in the cass of
any other person, name and occupation.

(3) State court making order.

(6)  State date order made.

(7)  State the specific deizils of variaton of the order
(8) State date.

9)  State place.

(10) State name of parish.

{11y Signature of the propsr officer of the court.
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FORM 4
THE CHILD DIVERSIONACT

Order of Referral to Child Diversion Programme

WHEREAS (D) L a child of the age
of (2) ... o ... was brought before the court as & child in
conflict withthelawon (3). . ... ... ... i oan o, by

()

AND WHEREAS the child is eligible for and consents fo participation ina
child diversion programme:

AND WHEREAS the victim, having been identified, consents to the above
named child’s participation in the child diversion programme:

AND WHEREAS on consideration of the best interests of the child,
it is ordered that the above named child be referred to the Child Diversion
Committee intheparishof (3). ... ... ... . . ... to participate in a
child diversion programme approved by the court:

Given under my hand this{(6) ...... .. dayof ... .. ...
....................... BT e e e e e

(1)  Statz full name of child.
(2y  State age of child.
(3)  Date child appeared before the court.

(4 State name and rank of police officer, parent or guardian, as the case
may be, who broughi child before the court.

{3)  Name of parish of Chitd Diversion Commities towhich childis to be
referred.

(6)  State date.

{7)  State place.

{8y  State name of parish.

(9)  Signawure of the preper officer of the court.
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Order for Modificaiion of Child Diversion Frogramme

VHEREAS (1) e e i e a child of the age of
) was referred for participation in a child
diversion programme onthe (3)........ e by—
) e e
() e

..........................................

AND WHEREAS the Child Diversion Committee for the Parish of (6)
.......................... supervisad a child diversion programme for
the named chitd comprising the following diversion options (7):

AND WHEREAS the above named child (8) commenced/did not commence
participation in the child diversion pregramme and has failed to complete e
child diversion programme or any diversion option thereof:

AND WHEREAS oa consideration of the reasons for the child’s failure to
complete the child diversion programme and to facilitate the completion of the
child diversion programme by the child, it is ordered that the child diversion
programme be modified in the following manner (95

.................................................

........................ BECTL) . oo in

(1} State full name of child,

(2)  State age of child.

(3) Date ofreferral to child diversion programme.

(4)  State court or name and rank of police officer who made referral.

(5)  State police station to which referring police officer was assigned at
the time of the referral.

o

g
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State Child Diversion Commitiee that developed child diversion
programme fornamed child.

State child diversion options comprising chiid diversion programine.
Strike out inapplicable altermatives.

State modification of diversion options or any requiremenis thereof.
State date.

State place.

State name of parish.

Signature of the proper officer of the court.

n
fa
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FOURTH SCHEDULE (Seciion 43)
Amendment of Enactimznts

Firsi Column zcond Columa

Enactment Amendmeant

Child Care and
Protection Aet

Section 2 In subseciion (1), insert in the correct alphabetical
sequence the following definitions—

< “approved treatment provider” has the meaning
assigned to it by section 2 of the Drug Court
(Treatment and Rehabilitation of Offenders Act;

“atrendance order” means an ordsr made by a coust
requiring & child, with the child's consent and
the consent of 2 parent or guardian of the child,
to attend a day training centre;

“child diversion” has the meaning assigned to it by the
Child Diversion Act;

“child diversion referral order”™ has the meaning
assigned to it by section 2 of the Child Diversion
Act;

~day training centre” shali have e meaning assigned
to it by the Criminal Justice (Reform) Act;

“drug™ includes alcohol or any other intoxicating
substance and any dangerous drug falling within
Part LI, ITIA or IV of the Dangerous Drugs Act,

“drug treatment and rehabilitation order” means an
order made by a cours, requiring a2 named child to
submit to & prescribed treatment programme in
accordance with saction 768,

“order (o make amends™ has the meaning assignad to it
by section 2 of the Child Diversion Aci;

“prescribed treatment programme” has the meaning
assigned to it by section 2 of the Drug Court
(Trecement and Rehabifitation of Offendars) Act,




e €t

T ¢ A A A S St e

A i o b 5 i £ i

The Child Diversion Aer, 2018 [No. ]

First Column Second Column

Enaciment Amendment

“reparation order” has tne meaning assigned to it by
section 2 of the Child Diversion Act.”.

Section 14 In subsection (2)—
(ay deleste the full stop appearing at the end of
paragraph (f) and substitute therefor a
semicolon; and

(b)Y insert next after paragraph (f), the
following—

“(g) where there is reasonable cause to
believe that a child is dependent
on any drug, require that child to
submit to a prascribed teatment
programme.”.

Section 24 In subsection (2}—
(a) in paragraph (a), deleie the word “or™;
(b} in paragraph (b), delste from sub-paragraph
(if), the full stop and substitute therefor a semi-
colon; and

(¢) insertnextafier paragraph (b}, the following—

“{c} be a reparation order, an order to
make amends, an order requiring
restitution or child diversion referrzal
order under section 34 of the Child
Diversion Act, ot

{(d} be a drug treatment and
rehabiiitation order.”.

Section 67 in subsection (1), delete the word “Where" and substitute
therefor the words “Subject to the provisions of the Child
Diversion Act, where”.

Section 76 1. In subsection (1)}—

(a) delete the full stop appearing at the end of
paragraph (i) and substitute therefor a

semicolon: and

LA
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First Column Szcond Colunin

Enactment Amendment

{b) insertnextafter paragraph {i}. the following—

(>  under section 34 of the Chiid
Diversion Act;
(k) for drug treatment and rehabilitation
under section 76A.7,

2. By inserting next after subsection (8), the following—

(83A) Where a court makes an order under
subseciion (1)(b) or (c), the court may include in the
order a requirement that the person shall, during the
period of the probation or supervision, as the case
may be, attend & day training centre spacified In the
order, and section 5(2}, (3) and (4) of the Criminal
Justice (Reform} Act shall apply, with necessary
modification, to that requiremeant.”,

New sections Inseri next afier section 76, the following—

76A, 76B and

T6C “ Drug 76A.—(1) Where a child is
treatment  charged with an offence, or is for any
and other reason brought before 2 court
rehadili-  and a children’s officer, a probation
tation .
order and after-care officer, a parent or

guardian of the child, an arresting
officer, or the Clerk of the Court, as the
case may be, has cause to belizve and
reports to the cowrt that the child may
be dependent on the use of drugs, or it
otherwisz appears to the court that the
child may be dependent on the use of
drugs, the court may make a drug
treatment and rehabilitation order.

{2) A drug treatment and
shabilitation order shall—

(2)  require the child o submit
te assessment by an
approved freatment pro-
vider for participation in a
prescribed treatment pro-
gramme; and
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Sacond Column
Amendment
(b) if the assessment states

(©

that the child is considered
suitable for participation in
a prescribed treatment
programme, require the
child—

(it to participate
in the recom-
mended
prescribed
treatment
programme;
and

(i) twcomply with
the conditions
imposed by
the court un-
der paragraph
(c); and

impose such conditions as
the court desms fit (here-
inafter referred to as the
“specified conditions™) in
relation to the child’s par-
ticipation in the prescribed
catment programime,

{3) Where the court makes an
order under subsection (1), the court
shall inform the child and the child’s
parent or guardian of the con-
sequences of any failure to comply
with the specified conditions.

(4} The court may make an
order under subsaction (1) in relation

to a child—

@

before commencing the
tial;

thn
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(b) where the trizl has com-
mencad; or

{¢) where the wrial has
conciuded and resulied in
that child’s conviction,
before sentence is passad,

and in that case, the court shall defer
commencement or continuation of the
tria! or execuiion of the sentence, as
the case may be, during the period for
which the drug treatment and
rehabilitaiion order is in force

(3) Subject to subsection 6,
where the court makes an order under
subsection (1), the child or the parem
or guardian of the child to whom it
relates shali be required to signify
consent, in writing, to—

(a) participate in the pre-
scribed freatment pro-
gramme; and

(b) comply with the specified
conditions, including, if
applicable, a condition
that the child undergo
drug tests at such fimes as
are specified by the order.

(6) The court may dispense
with the consent of the parent or
guardian if—

{a) the parent or guardien
unreasonably withholds
consent, or acts in a
manner inconsistent with
the exercise of parental
rights in the best intsrests
of the chiid; or
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(b the child is capable of
effective consent in
accordance with section 8
ofthe Law Reform (dge of
Majority) Act.

(7) The court may, from time
to time, on the recommendation of the
approved treaiment provider, vary or
revoxe the terms of, or the specified
conditions imposed under, a drug
treatment and rehabilitation order.

76B. Where achild participates ina
prescribed treatment programme, the
approved treatment provider con-
cerned shall submit to the court, at
such intervals as may be prescribed, 2
progress report in respect of the child.

76C.—{1) Thecourtmay terminate
a prescribed treatment programme in
relation to a child who is the subject
of a drug treatinent and rehabilitation
order if—

() the child successfully
completes the programme;

(b) arequestismadeby oron
behalf of the chifd to ter-
minate the programime; or

(¢} based on the report of the
approved treatment pro-
vider, the court {s satisfied
that there is no further use-
ful purpose to be served
by the child’s continued
participation in the pre-
scribed treatment pro-
gramme,

W
v
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{(2) Where a prescribed
treaiment programms is completed or
otherwise terminated by the court, the
records of any tests performed on the
child shall not be admissible in
evidence in any proceedings against
that child.”.

In subsection (2), delete—

(a} the words “two hundred and fifty thousand
dollars” and substitute therefor the words
“two million dollars”; and

(b) the words “three months” and substitute
therefor the words “one year”.

Insert next afier section 23, the following—

" Chitd
diversion

25A. Where a child is found com-
miuing an offence or is reasonably
suspected of having committed an
offence or may be charged with having
commited an offence, a constable may.
instead of laying charges against the
child, act in accordance with the Child
Diversion Act.”.

1. [n subsection (i), insert in the correct alphabetical

szquence, tie following dzfinitions—

» ~Child Diversion Commirtee” has the meaning
assigned to it by section 6 of tha Child Diversion

Act;

“Children's Advocate”™ has the meaning assigned 1o
it by section 2 of the Child Care and Protection

A,
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“contribution order™ has the meaning assigned to it by
section 2 of the Child Care and Protection Act;

“guardian™, in relation to a young inmate or a child,
includes any person, who has for the time being
the charge of, or control over, the child;

“restorative justice programme” has the meaning
assigned to it by the Criminal Justice (Reform)
Act.

2. Insert next after subsection (1), the following—

“  (2) Wherethereisreference in thisAct to the
best interests of the child, the factors to be taken
into account in determining the best interests of
the child shall include—

(a) the safety of the child;

(t)  the child’s physical, mental and
emotional neads and lavel of
development;

(c) the importance of continuity in the
child’s care;

(d) the quality of the relationship the
child has with a parent or other
person and the effect of maintaining
that relationship;

(e) the child’s religious and spiritual
views;

§)] the child's level of education and
educational requirements;

(&) whether the child is of sufficient age
and maturity so as to be capable of
forming his own views and, if so,
those views are to be given due
weight in accordance with the age
and maturity of the child; and

(h) the effect on the child of a delay in
making a decision.”.
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Insari next afier seciion 31, the following—

 Child carz 31A——1) Where 2 young inmate
plan. is detained in an adult correctional
centre, the Superintendent of the adult
correctional centre shall, in relation to

that young inmate—

(&) haveduersgard to the bes:
Interests of the child; and

(b) cause a child care plan to
be prepared.

(2) Paragraphs 121017 of

Sscond the Second Schedule shall apply to a

Schedule. young inmate detained in an adult
correctional centre.”.

In subsection {1), delete the word “persons™ and substitute
therefor the word “children”.

1. In subsection {1 )}—

(#) in paragraph (a), delete the word “persons”
and substitute the word “children”; and

T

(b} delsts the word “person” and substitute the
word “child”.
2. In subsection (2), delete the words “person™ and
“persons” and substitute therefor the words “child™ and
“children”. respectively.
3. In subsection (3), delete the word “persons” and
substiute the word “children™.

Delete the word “person” wherever it appears ana substitute
therefor, in each case, the word “child”.

Delete the word “person” whersver itappears and substitute
therefor, in each case, the word “child”,

Deletz the word “persons” wherever it appears and
substitute thersfor, in each case, the word “children”.

-
i
i
H
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1. In subsection (1). delete the words “Any person” and
substitute therefor the words ~Any child”,

2. In paragraphs (a) and (b) of subsection (2}, deiete the

word “person” wherever it appears and substitute therefor,
in each case, the word “child”.

In subsection (4), delete the definition of “guardian”,

1. In paragraphs 2, 3, 6 and 9, delete the word
“person” wherever it appears and substitute therefor, in
each case, the word “child”.

2. In paragraphs 4 and 5, delete the word “person’s”

wherever it appears and substitute therefor, in each case,
the word “child’s™;
3. Inparagraph 7—-

(a) insubparagraph (1), delete the word “person”

and substitute therefor the word “child”; and

(b) insubparagraph (2), delete the words “person
being and substitute thersfor the words “child
being”,

4. Inparagraph 8, delete the word “persons” and substitute
therefor the word “children”.

5. Inparagraph 10—

{8} insubparagraphs (1) and (2), delete the word
“person” wherever it appears, and substitute
therefor the word “child”; and

(b) insubparagraph (3}, delete the word “persons”
and substitute therefor the word “children”.

6. In paragraph 11, delete the words “& person” and
substitute therefor the words “a child”.

7. Insertnext after paragraph 11 the following—
“ 12.The manager ofa juvenile correctional centre
shall---

() in respect of each child detained at the
centre, cause to be prepared and
implemented a plan (hereinafter referred to

as a “child care plan”);
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() within fourtzen days of the admission of
that child to the centre, prepare and
implement a child care plan for the care of
that child during his detention at the juvenile
correctional centre and in preperation of
that child’s release from the juvenile
correctional cenirg;

(¢)  identify the membars of staff of the juvenile
correctional cenire who shail be responsible
for preparation and implementation of the
child care plan in respect ofa child detained
at the cenire;

(d) review and monitor the preparation and
implementation of child care plans; and

(&) report quarterly, in writing, to the
Commissioner and such other prescribed
persons, the status of the care pians
prepared and implemented in respect of the
childrzn detained at the juvenile correctional
centre.

A child care plan shall be prepared having regard

the best interests of the child;

the physical, menizl and emotional health of
the child;

the educational, behavioral and social needs
ofthe child:

the needs of the child in respect of
rehabilitation, prevention of recidivism and
reintegration into the community on relsass
from the juverile correctional facility;

where nzcessary, the child’s pariicipation in
counselling, anger managzment programmss,
behavioural therapy, mediation and restorative
justice programimes;

-
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the tarms of the corraciional orderor any other
order sending the child to the juvenile
correctional cenire;

the terms of any contribution order made in
the respect of that child,

the provisions of any applicable standing
order issued by the Commissioner;
the terms of any applicable training and work
release schemes under section 38 or work
programunes under section 60; and

any applicable Correctional Institution Rules.

14, Before a child care plan is implemeanted, the plan

shall—
(a)
(b)

(c}

d)

iv
Poan
13
—

be approved, in writing, by the manager;

be supplied to the child to whom the plan
relates for the child to read the plan or if
necessary, for the plan to be read to the child;

be explained to the child, including any plans
for the child’s participation in any activities,
including educational, work, trainiag,
counselling, mediation or any other scheme
or programme and any schedule relating o
the child’s participation in those aciivities and
the child’s views, if any, shall be taken into
account;

be read and explained to the child by a member
of staff designated by the manager to do so
and the child shall be invited to state whether
he understands the plan and to sign the plan;
and p

where practicabls, be read and explained to
the child in the presence of a parent, guardian,
aftorney-at-law of the child, as the case may
be.

n



66 [No. } The Child Diversion Act, 2018

First Column

Enactment

15,
plan—

(@)

{b)

©

Second Column

Amendment

Where a child declines to sign the child care

the staff member explaining the plan shali note
on the plan any rezsons as 10 why the chiid
declined to sign the plan;

notwithstanding any objections or concerns
the child may have expressad, the plan may
be implemented, having appropriate regard to
those objections or concerns;

the member of siafi who explainad the plan
shall indicate, in writing, on tha plan, that the
contents were explained to the child and that
the child declined to sign the plan.

16. A copy of the child care plan referred to in
paragraph 14 and any subsequent modification of the
plan, shall be furnished to and explained a5 necessary, to
the parent or guardian of that child.

17. The manager shall, in respect ofeach child detained
at the juvenile correctional cenire, keep and maintain a
record of the—

(a)

®

{c)

admission and detention of the child, including
the terms and the conditions of such
detention;

the care and supervision of that child during
the child’s detention and in preparation of
release;

preparation, approval, modification and
implsmentation of a child cars plm inrespect
of that child,

and zll docwmnents in the custody of the juvenile
correctional centre relating to the child shall constitute
part of the record and be kept accordingly.”.
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1. In paragraph (1)
{a) delete subparagraph (a), and substiiute

therefor the foilowing—-

“(a) young adult class—Inmates
between the ages of eighteen to
twenty-one years, inciusive;™;

(b) in paragraph (c), delete the fullstop and
substitute therefor a sami-colon;

(¢} insert next after paragraph (c), the
following—

“(d) young inmates class—a class com-
prising young inmates.”.

2. In paragraph (2}, delete the words “young inmates
class” and substitute therefors the words “voung aduls
class™.

Insert immediately before the definition of “Clerk™ the
following definition—

* “child” means a person under the age of eightesn
yvears;”

1. In subsection (4), delete the words “young person”
and sehstitute therefor the word “child™.

2. Delete subsection (7).

In subsection (1), delste the words “young person” and
substitute therefor the word “child”,

67
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I. Renumber the section as subsaction (1) of the saviion
3. Insubsection (1), as renumbered—

(a) delete the definition of “sentence™ and
substitute therefor the foliowing—

““sentence” means any santsnce of
imprisonment other than a sen-
tence of preventive deten-
tion;™;

{b) insert in the correct alphabetical sequence
the following definitions—

“ *adult correctional centre” has the
meaning assignad to it by the
Corrections Act

“appropriate Child Diversion
Committee” means the Child
Diversion Commitiee which,
in the opinion ofthe Board, is
likely to have the closest
connection with the applicant
if he is released on parole;

“appropriate parish parole
commitiee” means the parish
parole committee which, in
the opinion of the Board, is
likely to have the closest
connection wish the applicant
if he is released on parole;

“best interests of the child™ has the
meaning assigned to it by
subsection (2)

“child” means a person under
eighteen years of azs;

“child care plan” has the meaning
assigned to it by the
Corrections Ack,
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“child diversion™ has the tneaning
assigned to it by the Chiid
Diversion Act,

“Child Diversion Committee™ has
the meaning assigned to it by
the Child Diversion Act;

“child offender” means an inmate
who is a child serving a
sentence, or any part of a
sentence, in an adult
correctional centre or a
juvenile correctional centre;

“children’s officer” has the meaning
assigned to it by the Child
Care and Protection Act,

“gvardian”, in relation to a child or
a child offender, includes any
persorn, who has for the time
being the charge of, or
control over, the child;

“inmate” means a person convicted
and detained serving a
entence in an adult
correctional cenire under a
term of imprisonment;”.

3. Insert next afier subsection (1), as renumbered, the
following—

¥ {2) Wherethere isreference in this Act to the
best interests of the chiid, the factors to be teken
into account in determining the best interests of the
child shall include—

() the safety of the child;

(b) the child’s physical, mental and
emotional needs and level of
development;

(c) the imporiance of continuity in the
child’s cars;
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(d) the quality of the refationship the child
has with a paren: or guardian and the
effect of maintaining that relationship;

() thechild's religious and spiritual views;

()  the child’s level of education and
educational reguirements;

(g) whether the chiid is of sufficient age and
maturity so as to be capable of forming
his own views and, if se, those views
are to be given due weight in accordance
with the age and maturity of the child;
and

(hy theeffectonthe child of delay in making
a decision.”.

Insert next after subsection (6), the following—

(7} Inrelation to a child offender, the child
offender shall be eligible for parole upon the. child
offender’s successful completion of a child care
plan,”,

1. Iasubsection (1), delete the words “"An inmatis eligible”
and substitute therefor the words “Subject to subssction
(1A), an inmats eligible”,

2, Inserinsxt afier subsaction (1), the following—

# (1A) Inthe case ofachild offender, the application
may be made on the child’s behalf by—

(2) his parent, guardian or attorney-at-law;
(by the Children's Advocate; or

{c) such other person as the Commissioner
of Corrections may, afier consularion
with the Children’s Advocate avthorize,

in writing.”,
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Insubsection (27—

(a) Renumber paragraphs (¢) and (d; as
paragraphs (d) and {e), respectively; and

(b} insert next after paragraph (b), the

following——

“{c) inthe case of a child offender,
the terms and ouicome of the
implementation of a child care
plan in respect of that child of-

fender;”.

fn subsection (33—

{a) inparagraphs (a)and (b}, delete the word

G.andn;

(b) renumber paragraph (c) as paragraph (d),
and insert next after paragraph (b), the

following—

“(c) acopy ofthe child carz plan
prepared and implemented in
respect of the applicant and
a writien report of—

U]

the child offen-
der’s progress
and participa-
tion in the child
care plan, includ-
ing participation
in educational.
work, training.
counselling. me-
diation or any
other scheme,
programime or
activity speci-
fied in the child
care plan;
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(iiy  the pariicipation
of the child of-
fender’s parent
or guardian, if
required by the
child care plan,
and the out-
come ofthe child
offender’s par-
ent or guard-
ian’s participa-
tion in the plan,
and™.

5. Insubssction (4)—
(=) in paragraph (b), delste the word “and’™;
(o) renumber paragraph (¢} as paragraph (d); and

(c) insert next after paragraph (b), the
following--

“(c) in the case of a child offender,
direct the appropriate parish
parolz committee to consult with
the Child Diversion Committee
and report onthe outcome of the
consultation, including any
recommendations made by the
Child Diversion Committee in
relation to the applicant; and”.

6 Insubscetion (6), delzte the words “The Beard shall”
and substitutz the words “Subject to section 6A, the Board
shall™
7. [Inseri next afier subsection (6), the following —

(6A) Inthe case of & child offender, for the

purpose of deciding whether to grant parols to an
applicant, in addition o the matters specified in
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subsection (6), the Board shall takea into account
the following—

(2)  theage ofthe child offender, including
his age at the time the offence was
commitied,;

()  whether the child offender has
successfully completed the relevant
child care pian;

(¢} the recommendations and arrange-
menis, if any, t¢ be implementad to
provide appropriate continued
rehabilitative support and super-
vision of the child offender if releasad
on parole;

(d) if the child offender is released on
parole, the care, safety, maintenance
and supervision of the child offender
during the parole period; and

(e)  the best interests of the child.”.

8. Delete subsection (9).
Section 8 1. Renumber the section as subsection {1).

2. Insert next afier subsection (i), as renumbered, the

following-

“ (2) Ifthe parolee is a child, the Board shall, in
determining the requirements to be contained in the
parole order, consider—

(a) the best interests of the child:

(&) the arrangements, if any, indicated by the
child care plan in respect of the applicantto
promote the parolee’s continued
rehabilitation and sucecessful reintegration
into the community:

L]
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{¢} the recommendations, if any, of--
(i)  the appropriaie parish parels
committee;
(i) the appropriate Child Diversion
Committee;

(iiy the Children’s Advocate or a
children’s officer;

(iv) a probation and afier-care
officer, if applicable;

(d) supervision by the appropriate Child
Diversion Committee for the duration of the
pareole period, motwithstanding any
attainment of majority by the child during
the parole period,;

(¢) any necessary arrangements for co-
ordination and communication between the
parole officer and—

(h  the parolee and the parolee’s
parent or guardian;

(i)  the appropriate Child Diversion
Commiriee; or

(iif) the Children’s Advocais ™
Seciion 9 In subsection (4)-—
(&)  in paragraph (b), delete the word “and™.
(b) renwumber paragraph (<), as paragraph (d); ar.d
(¢c)  insert nexiafter paregraph (b) the foliowing-—

“(c} the parolee’s parent or guardian and
the appropriate Child Diversion
Commitiee if the pareiee is a child,
and”,
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Section 10 In subsection (3), delete the words “decision to the parolse”

and substitute therefor the following—
“decision-—
{a) to the parolee; and

(b) ifthe parolee is a child, to the parolee’s
parent or guardian, the appropriate Child
Divarsion Committee and the Children’s
Advocate.”,

The Parole
Rules, 1978

Rule 9 In paragraph (2D), delete the definition of "guardian”.

Passed in the House of Representatives this 9th day of May, 2018 with thirty-
three (33) amendments.

PEARNEL CHARLES, CD, MP, JP
Speaker.

Passed in the Senate this 13th day of July, 2018 with thirteen (13) amendments.

THOMAS TAVARES-FINSON, CD, QC, JP
President,

h



[No. ] The Child Dixersion Act, 2018

~]
(=)

On the 17th day of July, 2018 the House of Representatives agreed to the
amendments made by the Senate.

PEARNEL CHARLES, CD, MP, JP
Speaker.

This printed impression has been carefully
compared by me with the authenticated
impression of the foregoing Act, and has been
Jound by me to be a true and correct printed copy
of the said Act.

y Clerk to the Houses of Parliainznt.
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