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THE EVIDENCE (SPECIAL MEASURES) ACT

REGULATIONS
(under section 12(1))

THE EVIDENCE (SPECIAL MEASURES) ( VIDEO RECORDED EVIDENCE)
(CRIMINAL PROCEEDINGS) REGULATIONS, 2015

(Made by the Minister on the 2nd day of July, 2015) LN. 110B/2015
PART I—Preliminary

1. These Regulations may be cited as the Evidence (Special Measures) Citation.
(Video Recorded Evidence) (Criminal Proceedings) Regulations, 2015.

2. In these Regulations— Interpretation,
“Constabulary Force” means—
(a) the Jamaica Constabulary Force; or

(b) the Rural Police appointed under the Constables (District)
Act;

“guardian” includes the legal guardian or other person in custody of a
witness who has a mental disorder within the meaning of the
Mental Health Act;

“master copy” means one of the audio visual recording media used to
record the interview of a witness and which is recorded
simultaneously with other similar recording media in the presence
of the witness;

“parent” includes the birth parent, putative, foster or adoptive parent,
legal guardian or other person having the care or custody of a
child witness;

“recording medium” includes any removable physical audio recording
medium; such as a magnetic tape, optical disc or solid state
memory, which can be played and copied;

“working copy” means an audio visual recording media, other than the
master copy, used to record the interview of a witness and which
is recorded simultaneously with other similar recording media in
the presence of the witness, or after the making of the master
copy is complete.

3. Pursuant to section 3 of the Act, these Regulations shall apply to the Application.
video recording of the interview of a witness, other than an accused, in
criminal proceedings where it is intended that the video recording produced
therefrom is to be offered as evidence in the criminal proceedings.
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4.—(1) Where the witness to be interviewed is a child witness or a person
who has a mental disorder within the meaning of the Mental Health Act, the
interviewing officer shall, before the interview is conducted—

(a) explain to the parent or guardian of the witness the purpose for
which the interview is to be conducted and recorded; and

(b) provide the parent or guardian with a confirmation form, as set out
in Form I of the Schedule, and request that the parent or guardian
affix his signature to the form confirming that—

(i) the purpose of and the process involved in the video
recording of the interview have been explained to him;
and

(ii) it is intended that the video record be used as the
evidence of the witness at the trial.

(2) Subject to paragraph (3), the failure or refusal by the parent or
guardian to affix his signature to a confirmation form shall not preclude—

(a) the interviewing officer from conducting the interview;
(b) the production of a video record of the interview; or
(¢) the use of the video record as the evidence of the witness.

(3) “Where the parent or guardian does not sign the confirmation
form, the interviewing officer shall indicate on the form the reason for the
parent or guardian refusing or failing to sign.

PART I1—The Interview

5. The interview of a witness shall be conducted by an interviewing
officer in an interview room equipped for the purpose, or any other facility
which is designated by the Commissioner of Police for that purpose, subject
to the satisfaction of the Commissioner of Police that the provisions of the
Act have been complied with.

6.—(1) For the purposes of these Regulations, the following persons shall
be present at the video recording of the interview of a witness—

(a) subject to paragraph (2), the interviewing officer, who shall be a
member of a Constabulary Force and shall be specially trained to
conduct video recorded interviews of witnesses, including
vulnerable witnesses;

(b) the witness;

(¢) the person operating the equipment to be used to conduct the video
recording;
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(d) where necessary any one or more of the following—

(i) the investigating officer in the matter in relation to
which the interview is to be conducted;

(ii) an intermediary, who shall be, available—

(A) to assist a winess who may have
communication difficulties during the
interview process, and to explain questions or
answers without changing the substance in
relation thereto; and

(B) to advise the interviewing officer, on the
manner in which questions may be put to the
witness, having regard to the age and mental
capacity of the witness;

(iii) an interview supporter, who shall be available during an
interview to provide emotional support to the witness,
including making a request that a break be taken in the
interview;

(iv) an interpreter.

(2) The investigating officer in a matter in relation to which an

interview shall be conducted shall not be the interviewing officer in the same
or a related proceedings.

7. During the conducting and video recording of an interview of a
witness, the following persons shall be present in the interview room, to the
exclusion of all other persons—

(@) the interviewing officer;

(b) the witness who is being interviewed; and

(c) where necessary one or both of the-following—
(i) an interpreter;
(ii) an intermediary,

however, where the witness being interviewed is a child witness or
a person who has a mental disorder within the meaning of the
Mental Health Act, an intermediary shall be present.

8.—(1) Subject to paragraph (2), the following persons shall be present in
a room in close proximity to the interview room during the conducting and
video recording of the interview of a witness—
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(a) the person who is to operate the equipment to be used to conduct
the video recording;

(b) the investigating officer; and
(c) where necessary, an interview supporter.

(2) During an interview, the categories of persons specified in
paragraph (1) shall be present in the room to the exclusion of all other
persons.

9.—(1) The consent to the video recording of an interview of a witness
shall be voluntarily given by the witness.

(2) The camera in the interview room shall be placed in such a
manner so as to ensure that there is maximum coverage of the room, and all
persons present in the interview room during the recording of the interview
shall be visible at all times on the video record.

(3) The recording medium for the interview shall be new and
previously unused.

(4) Where the witness has indicated his readiness- to be interviewed,
the interviewing officer shall instruct the person operating the equipment
used to conduct the video recording to—

(@) remove the recording medium from the manufacturer’s sealed
packaging in the presence of the witness;

(b) load the recording equipment; and
(c) setitto record.

10. Pursuant to regulation 9, the following additional requirements shall
be satisfied in relation to a video record that has been made in accordance
with the provisions of these Regulations—

(@) at the commencement of the recording of the interview, each
person in the interview room shall identify himself so that his
identity may be recorded;

(b) the interviewing officer shall state the date and time at which the
interview commences so that the date and time may be recorded;

(¢) where there is an interpreter present, the interpreter shall be seen
and heard on the video record making a verbal declaration that he
will accurately and completely translate the words of the witness
and the interviewing officer; and

(d) the video record shall show that there is an analogue clock clearly
visible to everyone in the interview room except the witness being
interviewed.
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11.—(1) Subject to paragraph (2), during an interview the interviewing
officer may direct that a break be taken.

(2) Where the interviewing officer directs that a break shall be taken
in the interview, he shall indicate on the recording medium—

(@) that a break shall be taken;
(b) the estimated duration of the break to be taken; and
(c) the reason for which the break shall be taken.

(3) Where the break being taken is for a short duration and the
interviewing officer and the witness do not leave the interview room, the
tecording equipment shall not be turned off, and when the recording of the
interview recommences, it shall continue on the same recording medium, and
the date and time at which the recoding recommences shall be recorded and
the interviewing officer shall confirm that this is a continuation of the
interview of the witness that was being recorded at the time of the break.

(4) Where the break is for more than thirty minutes and the
provisions of paragraph (2) have been compiled with, the interviewing officer
shall turn off the recording equipment, but the recording medium shall not be
removed.

(5) Pursuant to paragraph (4), where the recording is recommenced it
shall continue on the same recording medium and the date and time at which
the recording recommences shall be recorded and the interviewing officer
shall confirm that it is a continuation of the statement of the witness that was
being recorded at the time of the break.

(6) Where the interviewing officer decides to conclude the interview
prematurely and it is estimated that the interview will continue at another
time, being in excess of twelve hours from the time of conclusion, the fact
that the video recording is concluding prematurely, the reasons for it and the
time shall be recorded on the recording medium, and the recording equipment
shall be turned off and the recording medium shall be removed.

(7) Where pursuant to paragraph (6), the recording medium is
removed, the procedure for conclusion of a video recording set out in
regulation 14 and 15(1), (2), (3), (4) and (5), shall be followed and where the
recording is recommenced, the recording shall continue on a new recording
medium and the interviewing officer shall, in addition to complying with
regulation 10—

(a) ensure that the interview recommences, as close as possible to the
point at which it was prematurely concluded; and

(b) at the beginning of the new video recording, state—
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(i) that the video recording is a new recording of an
interview that started on another recording medium;

(ii) the reason for the premature conclusion of the previous
session of the interview;

(iii) the date and time at which the recording of the earlier
video record began; and

(iv) the time at which the recording of the earlier video
record ended.
Changing the 12—(1) In instances where the recording medium is not of sufficient
modia. capacity to record the entire interview of a witness, further recording media
shall be used.

(2) Where under paragraph (1), the recording medium is changed,
the recording medium shall be removed from the recording equipment and
regulations 15(1) and 17 shall apply with appropriate modifications as the
circumstances may reasonably require.

(3) A person operating the recording equipment shall inform the
interviewing officer when the recording medium only has a short time left to
record.

(4) Where, pursuant to subsection (3), the person operating the
recording equipment indicates to the interviewing officer that the recording
medium has only a short time left to record, the interviewing officer shall
indicate on the recording that—

(a) the recording medium is coming to an end;
(b) he is completing this part of the video recording; and
(o) the video recording will continue on a new recording medium.

(5) The interviewing officer shall instruct the person operating ‘the
recording equipment to remove the recording medium from the recording
equipment and insert a new recording medium which has been removed from
the manufacturer’s sealed packaging in the presence of the witness, and the
recording equipment shall then be set to record.

Failure of 13.—(1) If there is a failure of the recording equipment which can be

;‘:l?::rll:it. rectified immediately, the procedures set out in regulation 11 shall be
followed, with appropriate modifications as the circumstances may
reasonably require.

(2) When the recording is resumed, the interviewing officer shall—

(@) record and explain on the video recording—
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(i) the reason for the break in recording; and

(ii) the date and time at which the recording of the earlier
video recording began and the time at which it ended;
and

(b) ensure that the video recording is recommenced as close as
possible to the time of the failure of the recording equipment.

14.—(1) After the conclusion of the video recording, the witness shall be
offered the opportunity to review his recorded interview.

(2) At the conclusion of the recording the time shall be recorded and
the recording equipment shall be switched off.

PART III—Handling of Video Record

15.—(1) The recording media shall be removed from the recording
equipment and labeled as the master copy, and two additional copies,
hereinafter referred to as the “working copies™, shall be made and labelled in
the presence of witness.

(2) The interviewing officer shall ensure that there shall be three
video records made of the interview.

(3) Pursuant to paragraph (2), the video records shall be—
(@) amaster copy; and
(b) two working copies of the master copy.

(4) The master copy of a video record shall be—

(a) sealed in an envelope with a certificate in the form set out as Form
II in the Schedule; and

(b) placed in the safe custody of the Jamaica Constabulary Force.
(5) The working copies shall be—

(a) identified as the working copies by a certificate in the form set out
as Form II in the Schedule; and

(b) placed in the custody of the Jamaica Constabulary Force.

(6) The Jamaica Constabulary Force shall keep, in the manner
approved by the Commissioner of Police, a record of—

(a) the date on which the master copy and the working copies of the
video record are placed in the custody of the Jamaica Constabulary
Force;
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(b) the name, badge number and rank of the member of the Jamaica
Constabulary Force who received the master copy and the working
copies of the video record; and

(¢) the particulars of any person who has been granted access to or
custody of the master copy and the working copies from that date
and the reasons therefor.

(7) A record of every person who viewed, or had custody of, the
working copy shall be kept with it.

(8) The record under paragraph (7) shall include—

(a) the name, occupation and signature of the person who viewed, or
had custody of, the working copy; and

(b) the date on which that person viewed the working copy or, as the
case may require, the period during which the person had custody
of it.

16. The Commissioner of Police has responsibility to oversee the
equipping of the police stations across Jamaica for the secure storage of video
records of interviews conducted pursuant to these Regulations.

17. A working copy of the video record shall be given to the prosecution
where—

(@) a charge is brought against a person accused of committing the
offence to which the interview on the video record relates; and

(b) itis decided that the accused shall be prosecuted.
18.—(1) Where—

(@) an accused has retained defence counsel or defence counsel has
been appointed by the court; and

(b) there is a video record of the interview of the witness in the
criminal proceedings for which defence counsel has been retained
or appointed,

the prosecution shall issue a request in writing to the Crime Officer of the
Division in charge of the police station at which the working copy of the
video record was stored, for another working copy of the video record to be
issued to the prosecution for service on the defence counsel.

(2) Pursuant to paragraph (1), the prosecution shall serve the
working copy—

(@) in the case of a preliminary inquiry, no less than seven days before
the date on which the video record shall be submitted in evidence
at the preliminary inquiry;
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() in the case where the accused is to be tried summarily or on
indictment, within fourteen days after the accused has pleaded not

guilty.

(3) Immediately upon receipt of a working copy of the video record,
the defence counsel shall complete, in duplicate, a form as set out as Form IiI
of the Schedule as proof of receipt of a working copy from the prosecution.

(4) Where, in accordance with paragraph (3), defence counsel
completes the Form as required, both the prosecution and defence counsel
shall keep a copy of the completed form.

19.—(1) Where in a single proceeding—
(a) there is more than one accused; and

(b) each accused is represented by a different defence counsel in the
same proceeding,

the prosecution shall, subject to paragraph (2), issue a request in writing to
the Crime Officer of the Division in charge of the police station at which the
working copy of the video record was stored requesting that additional
working copies of the video record be issued to the prosecution for service on
each defence counsel.

(2) A request issued under paragraph (1) shall indicate that for the
particular proceeding—

(a) there is more than one accused person;

(b) each accused person is represented by defence counsel who is
different from defence counsel representing the other accused
person in the same proceeding;

(c) the prosecution is requesting that the Crime Officer of the Division
referred to in paragraph (1), issue a directive that additional
working copies of the video record commensurate with the total
number of defence counsel (less defence counsel who received one
of the original working copies from the prosecution in the
proceeding) be made available to the prosecution for service on
each defence counsel.

(3) Where the prosecution receives additional working copies of the
video record under this regulation, the prosecution shall serve a working copy
on each defence counsel and the procedure set out in regulation 18(2) to (4)
shall apply.
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20.—(1) Subject to paragraph (2), where working copies of a video record
have been given to the prosecution and defence counsel, no person other than
such prosecution or defence counsel shall be given access to the working
copies of the video record.

(2) Notwithstanding paragraph (1), a member of a Constabulary
Force who is authorized under these Regulations to gain access to working
copies of a video record may make a working copy of the video record
available for viewing—

(a@) by an attorney-at-law, where the police require the assistance of
that attorney-at-law to determine—

(i) what charges may be laid in relation to the statement
made by a witness during the course of the interview
that is the subject of the video record; or

(ii) whether, in relation to the matter to which the video
record is connected, court proceedings may be
instituted;

(b) subject to paragraph (3), by a person—

(i) who is suspected of having committed an offence to
which the video record relates;

(ii) who has been charged with an offence in relation to
which the video record may be used in evidence; or

(iii) against whom an information has been filed or an
indictment has been preferred in relation to an offence,
in relation to which the video record may be used in
evidence;

(c) by the witness whose interview is recorded on the video record, for
the purpose of refreshing his memory before giving evidence in
court or being cross-examined in court;

(d) for the purpose of making a transcript of the working copy, by a
member of a Constabulary Force;

(e) by an attorney-at-law representing the witness or the Crown in the
matter to which the video record relates;

(/) by a Judge or Resident Magistrate, to determine whether the video
record is admissible in a criminal proceeding or whether it
contravenes any enactment or rule of law; or

(g) to enable the Commissioner of Police or any other member of a
Constabulary Force to discharge his duties under any other
enactment.
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(3) Whether or not an accused person has legal representation, the
accused shall not be issued with a copy of a video record.

(4) Where an accused person is charged with a criminal offence in
relation to which there is a video record of a witness, the accused shall be—

(@) permitted, in the presence of a member of a Constabulary Force, to
view the video record; and

(b) issued with a transcript of the video record.

(5) Each prosecution and defence counsel who has been supplied
with a working copy of a video record shall keep it in safe custody.

(6) The prosecution and defence counsel may only use a working
copy for the following purposes—

(@) preparing the case in the criminal proceedings to which the video
record relates;

(b) showing the video record to any expert from which advice is being
sought in connection with the criminal proceeding;

{¢) in the case of defence counsel, to give advice to the person who is
being represented in the criminal proceeding to which the video
record relates.

(7) A person to whom the prosecution and defence counsel is
authorized to show the working copy under paragraph (6) shall view the
working copy only in the presence of the prosecution or defence counsel, as
the case may be.

21.—(1) Subject to regulation 19, a person shall not make a copy of, or
edit, a video record without obtaining the permission of the court to do so.

(2) Subject to paragraph (1), only a member of a Constabulary
Force, who is authorised by the Commissioner of Police, may make a copy of
the video record or edit a working copy of the video record.

PART IV—Transcript of Video Record

22.—(1) Subject to paragraph (3), the prosecution shall serve on an
accused, who is not represented by an attorney-at-law, a transcript of the
video record of the interview of a witness.

(2) Subject to paragraph (3), where an accused is represented by an
attorney-at-law, the prosecution shall serve on the attorney-at-law
representing the accused, a transcript of the video record of the interview of a
witness.

(3) The prosecution shall serve the transcript—
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(a) in the case of a preliminary enquiry, no less than seven days before
the date on which the video record shall be submitted in evidence
at the preliminary enquiry;

(b) in the case where the accused is to be tried summarily, or on
indictment, within fourteen days before the date of the trial.

(4) A copy of the transcript shall be kept with the master copy of the
video record.

23.—(1) Every transcript of a video record shall be prepared by a member
of a Constabulary Force other than the investigating officer in the criminal
proceedings in which the accused is involved.

(2) The transcript of a video record prepared under these
Regulations shall be deemed to be the written statement of the witness whose
interview was recorded.

24. A transcript prepared under these Regulations shall be valid only
upon certification of its validity as an accurate transcript of the video record
by the investigating officer in the matter to which the transcript relates.

PART V—Retention, Return, and Destruction of
Video Records

25—(1) Where a video record is admitted into evidence into criminal
proceedings, the video record shall be retained by ‘the court until the
completion of the proceedings.

(2) Upon the completion of the proceedings in which a video record
was admitted into evidence, the Court Administrator or the Registrar of the
Court, as the case may be, shall, as soon as reasonably practicable after the
completion of the proceedings—

(a) destroy every working copy of the video record in the possession
of the Court pertaining to the completed proceedings; and

(b) return to the Crime Officer of the Division in charge of the police
station at which the video record was made, the master copy of the
video record or, as the case may be, the video record that was
admitted into evidence.

(3) Where no criminal proceedings have been brought against an
accused person, neither the master copy nor the working copy of the video
record shall be destroyed.

26. Every defence counsel in possession of a video record shall return the
video record to the prosecution as soon as practicable where—

(a) defence counsel ceases to represent the accused person in the
matter to which the video record relates; or
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(b) the criminal proceedings to which the video record relates have
either been determined or discontinued.

27. Where criminal proceedings to which any video record in the
possession of the prosecution relates have been either determined or
discontinued, the prosecution shall return forthwith to’the Crime Officer of
the Division in charge of the police station at which the video record was
stored every video record in his possession that pertains to the proceedings,
including the video record returned by defence counsel in accordance with
regulation 26.

28. Where a working copy of a video record is returned under regulations
26 and 27, the Commissioner of Police shall cause the video recording to be
destroyed forthwith,

29.—(1) No master copy of a video record created under these
Regulations shall be destroyed.

(2) Every master copy returned to a Constabulary Force shall be
stored for safekeeping in such manner as may be determined by the
Commissioner of Police.
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SCHEDULE (Regulation 4)

ForM |
THE EVIDENCE (SPECIAL MEASURES) ACT

CONFIRMATION FORM

THE EVIDENCE (SPECIAL MEASURES) (VIDEO RECORDED EVIDENCE)
(CRIMINAL PROCEEDINGS) REGULATIONS, 2015

(Under Regulation 4)

1. Name of witness

Date of Birth of witness
(State whether witness has a mental disorder within the meaning of the Mental
Health Act)

2. lwe, am/are the person/

(name of parent of witness)
the persons who has/have the parental/guardianship responsibility for

(name of witness)

1/We, confirm the following—

(a) that the purpose of and process involved in the video recording of the
interview  of have been  explained
(name of witness)

to me/us by

(name and rank of member of Constabulary Force)

(b) 1/We, am/are aware that it is intended that the video record be used as the
evidence of at a trial arising
(name of witness) from

the evidence provided in the video recorded interview; and

() U/We, amfare aware that failure to affix mylour signature(s) to
this Form shall not preclude—

(i) from being interviewed;
(name of witness)

(ii)  the production of a video record of the interview; or

(iii)  the use of the video record as the evidence of the witness.

Signature of parent(s) of witness

Signature of Interviewing Officer Date
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SCHEDULE, cont’d.

(This part is to be completed only where parent(s) refuses/refuse to affix his/her/their
signature to the form).

1 hereby confirm

(name of interviewing officer)
that all matters referred to under paragraph (2) of this Form have been explained

to
and he/she/they have refused
(his/her/their)
(name of parent/parents)
(name of guardian/guardians)
to affix signature(s) above for the following reasons—
List reasons
Signature of Interviewing Officer Date
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FORM I
THE EVIDENCE (SPECIAL MEASURES) ACT

Certificate for Video Record of Interview

1.  Type of copy. (Specify whether master copy or
working copy)

2. Type of recording (Specify whether videotape,
DVD or other)

3. Police Reference number of video record,

(Regulation 15)

4.  Court File number (if applicable)

5. Date of interview

6. Name of witness interviewed

7.  Date of birth of witness interviewed

8. Name and rank of Interviewing Officer.

9. Name and designation of other persons present

10. Reasons for interview

11. Location where interview was recorded

12. Time interview commenced

13. Time interview concluded

14. Duration of interview

15. Number of recording media used and number in series of recording

media

16. Number of breaks in interview

17. Reasons for breaks

18. Reasons for premature conclusion (if applicable)

Other,

I certify that the contents of this certificate are correct.

Date

Signed

Signature of Interviewing Officer
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Form III (Regulation 18)
THE EVIDENCE (SPECIAL MEASURES) ACT

Certificate of Receipt

(To be completed out in duplicate)

Pursuant to Regulation 18 of the Evidence (Special Measures) (Video Recorded Evidence)
(Criminal Proceedings) Regulations, 2015

Name of Defence Counsel
This is to certify that I have been provided with video record no.( ) of an interview
between and
(name of interview officer) (name of witness)

A copy of the certificate relating to the video record of the interview is herewith attached.

I/We undertake that whilst the recording is in my/our possession I/we shall—

(a) not make or permit any other person to make a copy of the recording;

(b) not release the recording to;

(name of accused person)

(¢) not make or permit any disclosure of the recording or its contents to any
person except when in my/our opinion it is strictly necessary in the interests
of the witness and/or the interests of justice;

(d) ensure that the recording is always kept in a locked, secure container and not
left unattended in vehicles or otherwise unprotected;

(¢) return the recording to you when I am/ we are no longer professionally
involved in the matter; and

(f) record details of the name of any person allowed access to a recording
together with details of the source of the authorisation granted to him or her.

Date Date

Signature of Defence Counsel Signature of member of the
prosecution

Witness

[The inclusion of this page is authorized by L. N. 173/2019]



EVIDENCE (SPECIAL MEASURES) 21

THE EVIDENCE (SPECIAL MEASURES) ACT

RULES
(under section 12(3))

THE EVIDENCE (SPECIAL MEASURES) (CRIMINAL JURISDICTION)
(JUDICATURE) (SUPREME COURT) RULES, 2016

(Made by the Committee on the 1st day of February, 2016) LN, 69A12016

PART I—Preliminary
1. These Rules may be cited as the Evidence (Special Measures) Ciation
(Criminal Jurisdiction) (Judicature) (Supreme Court) Rules, 2016.
2. In these Rules— Tnterpretation,
“Act” means the Evidence (Special Measures) Act, 2012;
“child witness” has the meaning assigned to it under the Act;
“court” meais the Supreme Court of Judicature of Jamaica;
“live link direction” means a direction issued by the court under Part II
of the Act that a witness party may give evidence by live link;
“party” means a party to a criminal proceedings;
“Regulations” means the Evidence (Special Measures) (Video
Recorded Evidence) (Criminal Proceedings) Regulations, 2015;
“special measure” has the meaning to it under the Act;

“video recording direction” means a direction issued by the court under
Part II of the Act that a video recording of an interview of a
witness be admitted as evidence in chief of the witness in criminal
proceedings;

“yulnerablé witness” has the meaning assigned to it under the Act.
3. These Rules shall apply— Application

of Rules,
{a) where the court may, on an application or on its own motion, issue
a direction in relation to a special measure under section 3 of the
Act in any of the following cases—

(i) to allow for a witneSs to give evidence by live link
pursuant to section 6 of the Act;
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(ii) to allow for the video recording of a statement of a
witness to be admissible as evidence in chief of the
witness pursuant to section 7 of the Act;

(b) where the court may, on an application or on its own motion,
issue a direction in relation to a special measure under section 4
of the Act;

(¢) where the court may revoke or vary a live link direction, under
section 6(3) of the Act or a video recording direction under
section 7(7) of the Act.

4. For the purposes of these Rules, ‘witness’ means a person (other than
the accused, save and except in the circumstances provided in section 4 of the
Act) for whose benefit an application or a direction for a special measure is
made. .

t PART Il—General Provisions

5—(1) A party who is desirous of introducing the evidence of a witness
who is the subject of an application for a special measure direction shall—

(@) inform the witness of the decision of the court as soon as
reasonably practicable; and

(b) explain to the witness the arrangements that, as a result of the
special measure direction, will be made for him to give evidence.

(2) Whether the application has been heard in open court or in
chambers the court shall announce at a hearing in open court the reasons for a
decision—

(@) to issue, revoke or vary a direction in relation to a special
measure; or .

(b) torefuse to do so.
6.—(1) The court may—

(@) shorten or extend a time limit (even afier it has expired) under
these Rules; and

(b) allow an application or representation to be made in a different
form to the one prescribed in the Schedule, or to be made orally.

(2) A person who wants to be granted an extension of time in relation
to a time limit under these Rules shall—

(a) apply for such extension when serving the application or
representations for which it is ieeded; and

(b) explain the delay.
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7. Form 1II, as provided for in Part I of the Schedule, may be used to :‘;r;n rlobc

make an application under these Rules where no other form has been mingor
prescribed, application
where no
other form is
prescribed.
8.—(1) The court may decide whether or not to issue, revoke or vary a Exerciseof
direction in relation to a special measure— i
(@) atahearing, in open court or in chambers, or without a hearing;
(b) in‘a party’s absence, if'that party—
(i) applied for the direction, revocation or variation; or
(if) has had at least 5 days in which to make
representations and have not done so.
(2) Pursuant to paragraph (1), if the application is to be determined
at a hearing, the Registrar shall notify the parties of the time and place of the
hearing,
9.—(1) This Rule shall apply where— Appmion
con 4
(@) an applicant serves an application for a special measure direction, information
or for its variation or revocation; and withheld
from other
party.

(b) the application includes information which the applicant thinks
ought not to be revealed to the other party to the criminal
proceedings.

(2) The applicant shall—

(@) omit that information from the part of the application that is
served on the other party;

(b) mark the other part of the application to show that, unless the
court otherwise directs, the information is only for the court; and

(¢) in that other part, explain why the applicant has withheld that
information from the other party.

(3) Any hearing of an application to which this Rule applies—
(@) shall be conducted in chambers, unless the court otherwise
directs; and
(b) if the court so directs, may be, wholly or in part, in the absence of
the other party from whom information has been withheld,
(4) At any hearing of an application to which this Rule applies—

(a) the general rule is that the court shall consider, in the following
sequence—

(i) representations first by the applicant and then by the
other party, in all the parties’ preseénce, and then
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(ii) further representations by the applicant, in the
absence of the other party from whom the
information has been withheld,

(5) Notwithstanding the provisions of sub-rule (4), the court may
direct other arrangements for the hearing.

PART Ill—Live Link Direction

10.—(1) A party who wants the court to exercise its power to issue a live
link direction shall—

@

®)
(©

make an application to the court in Form 1 as provided for in Part
I of the Schedule;

file the application in the Registry of the court; and

sefve the application on any other party to the criminal pro-
ceedings.

{2) An application under paragraph (i) shall be made within 5 days
of the first appearance of the accused before the Circuit Court at which the
evidence is to be given.

11. An application under Rule 10 shall—

(@)

()

explain how the witness is eligible for assistance by means of a
live link direction having regard to the circumstances provided in
section 3(1)(a) of the Act;

explain why the giving of the evidence by virtue of a live link
direction would be appropriate in the interests of administration
of justice in accordance with section 3(5) of the Act;

(c) state any view that the witness has expressed about—

@

)

(i) his eligibility for assistance by means of the live link
direction;

(i) the hkehhood that the live link direction would
imprové ilie quality of his évidence;

in the case in which a chlld witngss does mot wish for the
provisions of sectidii 3(6) of the Act to apply, provxde the court
with such information that it may need to assess the views of thé
child witness;

unless the court otherwise directs, identify the place from which
the witness will givé evidence;

if the applicant wihes the Witness to be accompanied by anoilier
person while giving evidénce—
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(i) name that person, if possible; and

(ii) explain why it is appropriate for the witness to be
accompanied;

(2) provide for any other material on which the applicant relies; and

(A) request a hearing, if the applicant wants one and explain why the
hearing is needed.

12. A party who wishes to oppose an application for a live link direction
(the opposing party) shall—

(@) within 5 days of receiving a copy of the application, provide a
response in writing and file the response in the Registry;

(b) serve the response on the other party;

(¢) request a hearing, if the party wants one and explain why the
hearing is needed;

(d) include in the response, an address for service and contact
information, including an email address where applicable.

13.—(1) Representations made pursuant to rule 12 opposing a live link
direction shail set out, as appropriate—

(a) why the witness is not eligible to give evidence by means of a
live link direction;

(b) if the witness is eligible to give evidence by means of a live link
direction in accordance with section 3(1) of the Act, why the live
link direction would not be likely to be appropriate in the interests
of the administration of justice.

(2) Where representations in relation to a response under rule 12
include information that the opposing party thinks ought not to be revealed to
the applicant, the opposing party shall comply with the provisions of rule 9.

14. After expiry of the period referred to in rule 12(a), an application for
a live link direction shall be determined by the court in the manner provided
for in rule 8.

15. Where an application for a live link direction in respect of a witness
has been refused, no further application for such a direction may be made in
respect of that witness unless there has been a material change of
circumstances which must be specified in the application.

16.—(1) Pursuant to section 6(3) of the Act, a party who wants the court
to vary or revoke a live link direction shall—
(@) make an application to the court, in writing promptly, and in any
event, within 10 days of becoming aware of the grounds for doing
50;
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(b) file the application in the Registry;
(c) serve the application on any other party to the criminal pro-
ceedings; and

(d) request a hearing if the party wants one and explain why the
hearing is needed.

(2) Representations in relation to the application under paragraph (1)
shall—

(@) explain what material change in circumstances has taken place
since the live link direction was issued (or last varied if
applicable); or

(b) explain why it is appropriate to revoke or vary the live link
direction in the interests of adminisiration of justice.

(3) Where the party making the representations (first mentioned
party) wishes to include information that it thinks ought not to be revealed to
the other party to the criminal proceedings, the first mentioned party shall
comply with the provisions of rule 9.

17.—(1) A party who wishes to oppose an application under rule 16
shall—

(a) provide a response in writing promptly, and in any event, within
10 days of becoming aware of the grounds for doing so;

(b) file the response in the Registry;

(¢) serve the response on any other party; and

(d) ask for a hearing if the party wants one and explain why the
hearing is needed.

(2) Representations in relation to a response under paragraph (1)
shall explain why the conditions prescribed by section 6(3) of the Act have
not been met.

(3) After expiry of the period referred to in paragraph (1}(a), an
application to revoke or vary a live link direction shall be determined by the
court in the manner provided in rule 8.

PART IV—Live Link Direction in relation to an Accused

18.—(1) Pursuant to section 4(1) of the Act, a party who wants the court
to exercise its power to issue a live link direction in relation to an accused,
shall—

(a) make an application to the court, in Form I as provided for in Part
I of the Schedule;

(b) file the application in the Registry; and
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(c) serve the application on any other party to the criminal
proceedings.

(2) An application under paragraph (1) shall be made within 5 days
of the first appearance of the accused before the Circuit Court at which the
evidence is to be given.

19. An application under rule I8 shall—

(@) explain how the accused is eligible for assistance by means of a
live link direction in accordance with section 4(1) of the Act;

(B) explain why the giving of the evidence by virtue of a live link
direction would be appropriate in the interests of administration
of justice;

(c) Tteport any views that the accused has expressed about—

(i) his eligibility for assistance by means of the live link
direction;

(ii) the likelihood that the live link direction would
improve the quality of his evidence;

(d) if the accused wants a hearing, ask for one and explain why the
hearing is needed.

20.—(1) A party who wishes to oppose an application under rule 18
shall—

(a) provide a response in writing prompily and in any event within 10
days of becoming aware of the grounds for doing so;

(b) file the response in the Registry;

(c) serve the response on any other party to the criminal proceedings;
and

(d) request a hearing, if the applicant wants one, and explain why the
hearing is needed.

(2) Representations in relation to an application under paragraph (1)
shall explain why the conditions prescribed under section 4(1) of the Act
have not been met.

(3) After expiry of the period referred to in paragraph (1), the court
shall make a determination in relation to an application for a live link
direction in relation to an accused in the manner provided in rule 8.

21. Where an application for a live link direction in respect of an accused
has been refused, no further application for such a direction may be made in
respect of the accused unless there has been a material change of
circumstances which must be specified in the application.
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22.—(1) A party who wants the court to revoke or vary a live link
direction, in relation to an accused shall—

(a) make an application to the court, in writing promptly, and in any
event, within 10 days of becoming aware of the grounds for doing
$0;

(b) file the application in the Registry;

{c) serve the application on the other party to the criminal
proceedings; and

(d) request a hearing, if the party wants one, and explain why the
hearing is needed.

(2) Representations in relation to an application under paragraph (1)
shall—

(a) explain what material change in circumstances has taken place
since the live link direction was issued (or last varied, if
applicable); and

(b) explain why it is appropriate to vary or revoke such direction in
the interests of the administration of justice.

23.—(1) A party who wishes to oppose an application under rule 22
shall—

(a) provide a response in writing, promptly and in any event, within
10 days of becoming aware of the grounds for doing so;

(b) file the response in the Registry;

{¢) serve the response on any other party; and

(d) rtequest a hearing, if the party wants one, and explain why the
hearing is needed,

(2) Representations in relation to a response under paragraph (1)
shall explain why the conditions prescribed under section 6(3) of the Act
have not been met.

(3) After expiry of the period referred to in rule 22, an application to
revoke or vary a live link direction in relation to an accused shall be
determined by the court in the manner provided for in rule 8.

PART V—Video Recording Direction

24.—(1) A party who wants the court to exercise its power to issue a
video recording direction in relation to a witness shall—

(a) make an application to the court in Form I as provided for in Part
1 of the Schedule;
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() file the application in-the Registry; and
(¢) serve the application on any other party.

(2) An application under paragraph (1) shall be made within 21 days
of the first appearance of the accused before the court at which the video-
recorded evidence is to be given.

25. An application under rule 24 shall—

(@) include a Certificate For Video Record of the Interview in-the
manner prescribed in accordance with regulation 15 of the
Regulations;

(b) where the applicant does not want the court to admit all of the
video recording of the interview as evidenmce, state, where
applicable, the part of the video recording which the applicant

wants the court’to—
() copy or edit, in accordance with regulation 21 of the
Regulations; and

(i) admit as evidence;
{c¢) attach any othermaterial on which the applicant relies; and

(d) attach a statement to confifm whether or not the witness will be
available at the trial for cross examination.

26. Where a video recorded interview of a witness is conducted through
an intermediary pursuant to Regulation 6(1)(d)(ii) of the Regulations; the
intermediary shall make a declaration in the manner provided in Form IV of
Part II of the Schedule.

27.—(1) A party who wishes to oppose an application made under'rule 24
shall respond in writing promptly, and in any evenf, within. 10 days of
service of the application and shall—

(a) file the response in the Registry;
(b) request a hearing, if the party wants one and explain why the
hearing is needed;
(¢) include in the respomse, an address for service and contact
information including an email address, where applicable.
(2) Representations in relation to the response made pursuant to
paragraph (1) shall explain as appropriate—
(a) why the witness is not eligible to give evidence by means of a
video recording direction;

(b) if the ‘witness is eligible for assistance by means of a video
recording direction, having regard to the circumstances provided
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in section 3(1) of the Act, why the video recording direction
would not be likely to be appropriate in the interests of the

administration of justice.
Determination 28, Afier the expiry of the period referred to in rule 27(1), an application
application for video recording direction shall be determined by the court in the manner
by cour, provided for in rule 8.
Vaxiation oe 29.—(1) Pursuant to section 7(7) of the Act, a party who wants the court
revocation of . . . .
video to revoke or vary a video recording direction shall—
%
direton (@) make an application to the court, in writing promptly, and in any
event, within 10 days of becoming aware of the grounds for doing
50;
(b) file the application in the Registry;
{c) serve the application on any other party; and
(d) request a hearing, if the applicant wants one, and explain why the
hearing is needed.
(2) An application under paragraph (1) shall—
(a) identify which condition of the direction or an applicable rule of
court that has not been complied with;
(b) state the material change in circumstances that has taken place
since the video recording direction was given;
(c) state why it is appropriate in the interests of administration of
justice to revoke or vary the video recording direction.
Response to 30.—(1) A party who wishes to oppose an application under mule 29
::puu;km shall—
to revoke or
vrya _viedeo (@) provide a response, in writing, promptly and in any event, within
o 10 days of becoming aware of the grounds for doing so;
determination
by thocourt (b) file the response in the Registry;
(¢) serve the response on any other party to the criminal proceedings;
and

(d) request a hearing, if the applicant wants one, and explain why the
hearing is needed.

(2) Representations in relation to an application under paragraph (1)
shall explain why the conditions prescribed by section 7(7) of the Act have
not been met.

(3) After expiry of the period referred to in paragraph (1)(a), the
court shall make a determination in relation to the application to revoke or
vary the video recording direction in the manner provided for in rule 8.
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PART VI—Provisions as to Service
31. A document may be served on—

(@) an individual, by handing it to the individual or leaving it with
him or her;

(b) an individual, who is legally represented in the case by handing it
to or leaving it with the attorney-at-law representing the.
individual,

32,—(1) A document may be served on a person by addressing it to the
person and leaving it at the appropriate address for service as provided for in
paragraph (2).

(2) Pursuant to paragraph (1), the address for service under this rule
on—

(a) anindividual, is an address whers it is reasonably believed that he
or she will receive it;

(b) an individual who is represented by an attorney-at-law, is the
office of the attorney-at-law;

(c) a law enforcement or prosecuting agency, is the office for that
agency from which the case is being conducted.

(3) The address for service may be an alternative address to that in
rule 32(2) where any enactment allows for service upon that alternative
address.

33.—(1) An application which would otherwise be served on a minor
who is not also a patient must be served on—

(a) one of the minor’s parents or guardians; or

(b) if there is no parent or guardian, on the person with whom the
minor resides or who is responsible for the care of the minor.

(2) Where a person is authorized under the Mental Health Act to
conduct the proceedings in the name of the patient or on the patient’s behalf,
an application must be served on that person and where no such person is
authorized, the application shall be served on the person with whom the
patient resides or, in the case of a minor, the person who is responsible for the
care of the minor.

(3) The court may make an order permitting the application to be
served on the minor or the patient, or on some person other than the person
specified in paragraphs (1) and (2).

(4) The court may order that, although the provisions of this rule

have not been complied with, the application is to be treated as properly
served.
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(5) An application for an order under paragraph (3) or (4) may be
made without notice but must be supported by evidence on affidavit.

Dascof 34.—(1) A document which is served within the jurisdiction in
Serviee accordance with these Rules shall be deemed to be served on the day shown
in the following table—
Method of Service Deemed date of service

Post 21 days after posting

Registered Post 21 days afier the date
indicated on the Post Office
receipt.

Courier Delivery 3 business days after the date
indicated on the courier
receipt.

Leaving document at a

permitted address the business day after leaving
the document.

FAX if it is transmitted on

(@) a business day before
4 pm: the day of
transmission; or

in any other case,
(b) the business day after

the day of transmission.
Other electronic method the business day after
transmission.

(2) Any document served after 4p.m. on a business day or at any time
on a day other than a business day is treated as having been served on the
next business day.

(3) In this rule “business day” means any day other than—
(a) a Saturday, Sunday or Public Holiday; or
(b) any other day on which the registry is closed.

Proafof 35.—(1) Service is proved by an affidavit of service sworn by the person
serving the document stating—

(a) the date and time of service;
(b) the precise place or address at which it was served;

(c) the precise manner by which the person on whom it was served
was identified; and

(d) precisely how it was served.
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(2) Service by fax is proved by an affidavit of service by the person
responsible for transmitting the document to the person fo be served and set
out in the manner provided in paragraph (3).

(3) The affidavit under paragraph (2) must exhibit—
(a) acopy of the document served,;
(b) acopy of any cover sheet to that document; and
(¢) acopy of the transmission record,
and must state—
(i) the date and time of transmission; and

(ii) the fax number to which it was sent.

33

36.—(1) A party may use an alternative method of service to those set out Akcaative

in rules 31 to 33.
(2) Where d party—
(a) chooses an alternative method of service; and

(b) the court is asked to take any step on the basis that thé application
has been served,

the party who served the application must file evidence on affidavit proving
that the method of service was sufficient to enable the other party fo the
criminal proceedings to ascertdin the contents of the application.

(3) An affidavit under paragraph (2) must:
(a) give details of the method of service used;
(b) show that—

(i) the person intended to be served was able to ascertain
the contents of the documents; or

(ii) it is likely that he or she would have been able fo do
50;

(c) state the time when the person served was or was, likely to have
been in a position to ascertain the contents of the documents; and

(@ exhibit a copy of the documents served.
(4) The court must:
(a) consider the evidence; and

(b) endorse on the affidavit whether it satisfactorily proves service.
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(5) Where the court is not satisfied that the method of service chosen
was sufficient to enable a party to the criminal proceedings to ascertain the
contents of the application, the court must fix a date, time and place to
consider whether service has been satisfactory and give at least 3 days’® notice
to the applicant.

(6) An endorsement made pursuant to paragraph (4)(5) may be set
aside on good cauge being shown.
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THE EVIDENCE (SPECIAL MEASURES) (CRIMINAL JURISDICTION)
(JUDICATURE) (SUPREME COURT) RULES, 2016

SCHEDULE (Rules 6,7, 10, 18,
24,25 and 26)
PARTI
FormX

APPLICATION FOR A SPECIAL MEASURES DIRECTION
(Rules 10, 18 and 24)
Case details:
Name of accused:

Conn:\

Case reference number:

Charge(s):

How to use this form, This form includes notes to help you complete it. They explain
when a witness may be eligible for the assistance of special measures (live link or video
recording direction).

1. Complete the box above and give details required in the boxes below.
You must complefe Parts A and B in all cases, and Parts C to E as

appropriate.

If you use an electronic version of this form, the boxes will expand, If you see a paper’
version and need more space, you may attach extra sheets.

2.  Sipnand date the completed form,
3.  Sead acapy of the completed form to:
(@) thecourt;and
(8}  each other patty.
PART Az Information about this application

Al. Do youwant a hearing of this application?

Ne ] Yes [7] 1¥ yés, explain why and file Form I
to this Schedule with this
. application.
A2,  Isthis application late?
No [] Yes [7] If yes, explain why.
- e copy f il pplicuon St sved omsact e
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THE EVIDENCE (SPECIAL MEASURES) (CRIMINAL JURISDICTION)
(JUDICATURE) (SUPREME COURT) RULES, 2016

SCHEDULE, cont’d.

A3.  Have you ever applied for a special measutes direction for the witness in the case
before?

No D Yes [] If yes, give details and explain what
has changed since then.

PART B: Information about the witness
Bl. Witness’ details

Namé of Witness:

Date of Birth:

B2.  Explain how the witness is eligible for assistance.? Tick the category. If the
witness is eligible because of physical disability, physical disorder or mental
disorder or fear or distress, give defails and explain why the witness is vnlikely
to be available to the court, or the quality of the witness® evidence is likely to be
diminished as regards its completeness, coherence or accuracy.

Child Witness ] D
Sexual Offence Complainant D
Physical disability, physical disorder, or mental D
order

Fear or distress D
Accusod® D

B3.  Explain why special measures would be likely to improve the quality of the
witness’ evidence.

B4.  Explain why the special measure is appropriate in the interests of the
administration of fustice.

BS.  Which special measure(s) would be likely to maximise as far as practicable the
quality of the witness’ evidenice? Tick what you propose.

‘Evidence by live link [Jocomplete Part C
Video Recorded interview as evidence in chief [Jcomplete Part D

5wt nections 2(2) 8003 0T O AL
? Seo section 4(1) of the At for guidence.
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THE EVIDENCE (SPECIAL MEASURES) (CRIMINAL JURISDICTION)
(JUDICATURE) (SUPREME COURT) RULES, 2016

SCHEDULE, contd,

BS.  What has been done to help the witness express an informed opinion about
special measures? Care must be taken to explain to the witness (g) what is meant
by special measures, (5) what measure(s) may be available, and (c) what they
would involve for the witness.?

B7.  What views has the witness expressed about:
(@) hisor her eligibility?

(b)  whether special measures would be likely to improve the quality of his
or her evidence?

(c) the measure(s) that you propose?

The views, concerns and requests expressed by the witness, or on his or her behalf, must
be set out in detail.

BS8.  Attach any other information reguired by these Rules.

PARTC: Live Link Direction
Cl. Do you want the witness to give evidence?
using the court’s own live link? D
from somewhere else? D

Tick which you propose. If yon want the wituess to give evidence by live link fiom
somewhere else, answer question 2.

C2.  Explain why you want the witness to give evidence from somewhere else.

Give the address from which you propose the witness should give evidence,
unless you want the court to direct that the address need not to be revealed,

“1€1he witness docs not want a spocial nieasund, ho o she should be asked to explain why. The witnesa should slso be 10ld that if he or she changes his
o hee mind as the triad approaches, a fixther application tothe court £an be made.
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SCHEDULE, cont 'd.

C3.

Who da you propose should accompany the witness while he or she gives evidence?
Give that person’s name, if known, and relationship to the witness (if any).

Why would that person be an appropriate companion for the witness? Include
the witness’ own views.

PARTD:  Video Recording Direction

DI.
D2.

D3.

Ds.

Dé.

D7.

TWRHER WaS RE INIEIVIEW?......cocurriaceseisrsinsnsnsansssrussassssocssossensanson (date)
Was the interview conducted through an intermediary?
No D Yes D If yes, complete Part E as well.

Was any aid to communication used in conducting the interview?
No D Yes D If yes, give details.

How long is the full version of the recording? ................. eovereesrasas (hOUIS/
minutes)

Do you want the court’s permission to edit part of the recording?
No D Yes D If yes, give details.

Do you want the court’s permission to copy all or part of the recording?
No D Yes D If'yes, give details.

Has an edited version been prepared for use in evidence?
No [:] Yes D If yes, give details.
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THE EVIDENCE (SPECIAL MEASURES) (CRIMINAL JURISDICTION)
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SCHEDULE, cont'd.

E5. Where a video recorded interview was conducted through an intermediary,
was that intermediary the person named above?

No D Yes D If no, attach an additional Part E in respect
of that intermediary, giving the details
requires by questions 3, 4 and 5.

EG.  Did that intermediary make a declaration?’

NoD Yes D

PARTF: Supporting Material
Have you included with this application any other material required by the Rules?
No E] Yes D If yes, list it here.

[Prosecutor]

[accused/attorney-at-law]

Date:

TThe decluration required by rule 26.
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THE EVIDENCE (SPECIAL MEASURES) (CRIMINAL JURISDICTION)
(JUDICATURE) (SUPREME COURT) RULES, 2016

SCHEDULE, cont 'd,

ForMm II
NOTICE OF HEARING OF SPECIAL MEASURES APPLICATION

Case details:

Name of accused:
Court:

Case reference number:
Charge(s):

ia Judge of the Supreme Court of Judicature of Jamaica situate at [state location of whe

TAKE NOTICE that the Application for [state pasticular mecasure] will be heard before
court will besitting] onthe dayof 20  at in the moming/afternoon. mf

DATED THE DAY OF ,20__

SIGNED ....ocovvvviiriicrrnnnns
Applicant/Applicant’s Attorney-at-Law

To: Respondent/Other Party (as the case may be)
[Address]

Filed by:
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THE EVIDENCE (SPECIAL MEASURES) (CRIMINAL JURISDICTION)
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SCHEDULE, cont'd.

Form 1Tl

APPLICATION FOR COURT ORDERS
Case details:
Name of accused:
Court:
Case reference number:
Charge(s):

Applicant, (name) of (address) seeks the following orders:

The grounds on which the Applicant is secking the orders are as follows:
The Applicant estimates the likely length of the hearing to be:

NoTiCE: This Application will be heard by a Judge in fChambers] {Open Court] o
|day of, 20 at ,at amJp.m.

DATEDTHE DAYOF .20

SIGNED..cvusenrnssannsnoen reesensren
Applicant/Applicant’s Attorey-at-Law

To: Respondent/Other Party (as the case may be)
[Address]

Filed by:

nther
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